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OF the fifteen papers selected to be reprinted here, some 
are recent, others are old, but all, with one possible 
exception — and that, I think, only apparent — have some 
connexion with the history of constitutionalism or the 
bearing of that history upon our present problems. History 
may offer no solution for these problems, but it is safe to 
say that no solution which ignores history is ever likely to 
be either lasting or satisfactory. 

The paper on “Sovereignty" (Number n) first appeared 
in Economica in November, 1926; the one entitled "A 
Fragment on Sovereignty" (Number m) 1$ repnntcd from 
Political Science Quarterly of March, 1933 ; Number vi, 
"Magna Carta and Common Law," was included among 
the papers published for the Royal Historical Society in 1917 
under the general dtle "Ma^a Carta Commemoration 
Essays"; Number vn, "Who was ‘Rossaeus,’” is from 
PoUtica ofNovember, 1936; Number vm, "The House of 
Commons in 1621," from the Journal of Modem History, 
June, 1937; Number Dc, on the politick ideas of Phihp 
Hunton, from Politico, February, 1935 ; Number x, "The 
Transfer of the Charter to New England,” from the Pro- 
ceedings of the Massachusetts Historical Society, volume 63, 
December, 1929; Number xm, "Government by Law," 
£iom Foreign Affairs, ] 2 nxi 3 Ty, 1936; and Number xiv, “The 
Reconstruction of Liberalism,” from Foreign Affairs, October, 
1937. The dates and places of the original appearance of the 
others are indicated in the various articles themselves. 

To the fifth paper in the collection, "Due Process of 
Law in Magna Carta,” I have added a note to indicate a 
revision that now seems to me to be necessary. It may be 
thought that I should have done the same for Number vi, 


. vm 


Preface 

“Magna Carta and Common Jaw.” I am fully conscious 
that this paper is antiquated now. I am alIo%vmg it to be 
reprmted just as it was, because 1 still adhere to its general 
conclusions, because the piinaples with which they deal, 
inadequately treated elsewhere in this volume, are essential 
m all histone constituaonalism, and finally because I take 
some satisfaction in the thought that this paper may possibly 
have had somethmg to do with the appearance since 1917 
of a number of more thorough studies of the same general 
subject. 

I wish to express here my thanks to the editors and 
pubhshers of the periodicals m which these papers ongmally 
appeared for their kind permission to have them reprmted 
as a collection. 

C. H. McHWAIN 

Belmosc 


Massachu:«tt], U.S A. 
Detemher 1938 



THE HISTORIAN’S PART IN A CHANGING 
WORLDS 


Probably never since this Association was founded have men 
and women of our profession been asbng themselves as 
earnestly and as anxiously as they are askmg now, the old 
questions, so often asked before, whether we, as histonans, 
have anythmg practical to offer to our own country and 
to the world in times of crisis like the present, and if wc 
have, how we can make our particular contribution most 
effectively. 

Each one’s answer to these pressing questions must be his 
own personal answer, based on his own individual experience, 
if It IS to be anythmg vital to him or any practical help to 
others. But if this is true, each one must also see that hu 
answer can never be more than a tentative one. He must 
realize how very narrow the range of his vision must be; 
how infinitely small a part of the whole vaned experience 
of our race, which is history, can be mastered in one short 
span of life or even m many. All history should be a lesson 
in humility to us historians, but there is no more striking 
lesson than the present world crisis, in many of its most 
important aspects wholly unprediaed, if not imprcdictable, 
even at the opening of this twentieth century. 

To one in a boat at sea the horizon seems to recede into 
infinity on every side, but if he is a seaman, he knows he is 
only looking over the brim into nodiingness. 

In a troubled time like our own, in thinking of our 
inherited insdturions and ideas, one sometimes feek as old 

' Presidential Address deLvered on 30 December, 1936 at the annual 
meeting of the American Hntoncal Assoduion held at Providence, R I , 
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Thomas Fuller did m 1655 on die compledon of his Church 
History of Britain, when, as he say's m his preface, “An 
ingenious Gentleman some moneths since in Jest-camest 
advised me to make hast with my History, for fear (saith he) 
lest the Church of England be ended before the History 
thereof” 

In this penod of perplexity, we naturally wonder what 
service history can render m solvmg the problems of our 
country’ and of the world. We arc asbng ourselves how we, 
as historians, can do our part and what that part may be. 
No words seem more aptly to express this mood or to make 
clear our own present doubts and fears and hopes, than the 
moving prefaceofan English pamphleteerof 1643 who signed 
himself ‘‘An Earnest dcsirer of hn Countrie’s Peace”: 

When a Panent lies sicke under the destroying paroxismes of 
a Fever, every stander-by will be telling his Medicine, chough he 
be no Physioan; O then let no Sonne of this Sute account it 
presumpnOQ m tne. for putting in my judgement, and speaking 
that which I conceise tnighr, if not remove, yet nudzate this 
faeall disiemperanire of oar common Mother: at another tune 
perhaps it might be censurable, but in this exigence laudable. 

For whether we like to admit it or not, wc know we are 
to a large degree the creatures of habit, and the maken of 
history are no cxcqjdon; they always have been and always 
will be guided in their acaons rightly or wrongly by wl^ 
they conceive to be the results of past expcncnce, by the 
“lessons ofhistory'”; at least they ivilJ attempt to justify these 
acdons or to secure popular assent to them by an appeal to 
the past. “It IS these lessons ofhistory that we want”, I once 
heard it said by an emment professor of pedagogy, and wc 
do want them; but I was glad it was pedagogy and not 
history he professed, for he added that it was only the lessons, 
not the history, that wc needed. In the schools, two or three 
weeks, he thought, would be enough for the history itself 
This certainly is “to make haste -with our history”, and per- 
haps it is this very wdespread unthinking haste of to^y 
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that best indicates die most helpful contribution we can make 
as students of history. Some ^‘lessons of history” we know 
•will always be drawn, some “lessons of history” sviU always 
be acted on. Our part is to see that these really arc the lessons 
of history. 

It is not as easy a part as it might seem at first sight. 
Especially in times like this we arc m a hurry lest the institu- 
tions we study “be ended before the History thereof”. We 
arc anxious — too anxious — to fmd a short cut. 

In this connection we arc often told that each generation 
will rewrite us history of the past. Even if it docs not wholly 
reconstruct this past, it will make its own choice of the parts 
to be noted, ana these parts will be precisely those which arc 
uppermost at die amc when the history is written. One 
scarcely needs to be told that this is so, but some have told 
us more. They liave not only admitted die fact that this is 
done. They have said it ought to be done. At rimes they 
have imphed, if they have not actually said, that what is 
out-of-date now ought to be eliminated from history. Others 
have put it a little differently, perhaps a little less crudely. It 
is humanly impossible, they say, even to approximate in our 
words the complex of innumerable facts and forces that made 
the life of any part of the past. The histonan at most can make 
only a selection, and a woefully inadequate one at the best. 
This is too true, diough one might question whether it vs any 
more true of some parts of the past than of the actual present. 
But again these defeatists, for they arc defeatists, would tell 
us more. Because it can never be done perfectly, it should 
not be attempted at all. At times dicy seem even to make a 
merit of our obvious, but unfortunate, defects. Why not 
admit that all our histories arc after all little better than fiction, 
little more than impressionistic pictures? And isn’t it better 
so? The writing of history, they tell us, is only an “act of 
faith”. One convincing proof of the inadequacy of this 
phrase of an eminent predecessor on this rostrum is the talc 
of his own distinguished contributions to history. 



4 ConstiMionalim and the Changing World 

Styles change m history as they do in women s garments, 
but sometimes the latter revert too. When some of us were 
youngsters we were taught to look up to the aims and aspira- 
tions of Leopold von Ranke as a guide. Now this is all 
changed. We find ourselves as professed histonans engulfed 
m the general wave of pcssmusm, economic, political, and 
intellectual, which has been sweepmg over the world since 
the Great War. Because we now know we can never achieve 
the full objectivity which Ranke preached, we are told that 
we should never make an effort to do so. Let us rest content 
with the subjective. It is all we can ever reach, all that can 
have any truth or value for us. Objective truth is a chimera. 
History is only an “act of faith”. This mtcllcctual weariness 
is no new thing in the world. Plato spent his life in combating 
It among the Sophists. To-day the world is again in a 
sophistic mood — I am using the word, of course, without any 
modern smister meanmg. There is a general distrust of reason. 
Behaviourists would have usbeheve that blind animal instinct 
alone determines human destmy, and fervid nationalists are 
setting up the menace ofa parucular tribal culture against the 
histoncal verdicts of universal human reason. Such sub- 
jectivism usually ends in a complete scepticism. As Gorgias 
said m the Soctatic dialogue, even if there were an objective 
truth, we could never recognize it. History is a vain quest. 
Let us frankly admit that we arc only drawing imaginary 
portraits and vistas that never were on sea or land. No doubt 
It is a good thing thus to know our own hmicanons. In the 
past, without question, wc have known too many things that 
were not so, and we shall never know more than a httle of 
what is so. Some distrust of ourselves IS not a bad thing. As 
one result, we shall probably be spared some further excur- 
sions into prophecy under Ac name of the “philosophy of 
history”. 

But with all due deference to Acconsidcrarions just recited, 
the historian is after all faced wiA Ac brutal fact that some 
things Ad actually happen m the past, and tliat some record 
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of these happenings sometimes survives. And if these things 
happened, they had definite historical causes and results of 
which we often have some account remaining, even if 
incomplete. 

How, in common sense, dare anyone say that we can know 
absolutely nothing positive about these past transactions, 
even if we cannot know all, even if we can know but little? 
And why should we be content merely to tmt our picture 
with the colours that suit the changing taste of our own ame ? 
I am impressed by the sober words of the late Professor Tout 
in the opening part of his great wotk on English medieval 
administrative institutions. They seem to reflect more of the 
general aims and purposes of Ranke than of some later ones. 
“We invesugate the past.” he says, “not to deduce practical 
pohcical lessons, but to find out what really happened.” 

We may not agree unreservedly with the first half of this 
sentence, but what senous historian can question the second! 
And if we invesdgace the past “to find out what really 
happened", knowing all the time that we can never truly 
find out anything whatsoever, why should we waste our 
time? Why not cum at once to historical romance’ Too 
much of our written history even now is actually historical 
romance, and there may be a danger that much more will be. 
Biography seems to be turning that way, and already there 
are more than hints in certain parts of the world that all past 
history must be rewritten for a present purpose. In these 
days of propaganda, propagandist history is not likely to be 
neglected. Just let me give you a short extract from one 
interesting older example of it. 

The author, John Aylmer, later bishop of London, is 
particularly bitter against the French— the date of the book, 
1559, is significant— and asks, “Are they Giaunts, are they 
conquerours, or monarks of the world? No good Englishe 
men they be effeminate Ircnchmcn: Stoute in bragge, but 
nothing in dede....They be your slaves and tributaries.” 
They are in fear of the English, he says, “ and it is no mar- 
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vaJe, for we have thorow Gods help ever had the better of 
them.. . .When durst dicsc meacockes mete us in the field? 
or if they did: went they not wecpyngc awaye?. . .We have 
a fewe huntmg termes and pedlars French in the lousyc lawe, 
brought in by the Nortnancs, yet rcmayning; But the lan- 
guage and customcs bee Englyshe and Saxonyshe.” “We 
hve m paradise. England is the paradise and not Italy, as 
commonly they call it.” And here m the margin the author 
has added, “God is English”! 

You laugh, but how much more fantastic is this than some 
thmgs wntten or taught or promoted in our own time? If 
such IS the rewriting of one’s history for his own generation 
—or his own nation— then some of us may prefer, with 
Professor Tout, to snek to the more humdrum task of trying 
“to find out what really happened”, even if we know in 
advance that we can never und it all out. And few serious 
students of the history of English institutions, I think, would 
venture to deny that this more patient method in Professor 
Tout’s own hands has actually resulted in a truly measurable 
increase in our positive knowledge of “what really hap- 
pened”. 

There is, of course, a sense in which each generation not 
only docs, but undoubtedly should, rewrite past history for 
Itself. For example, no one could deny that our modem 
concern m the material things of hfe — whether that itself be 
good or bad — has led to an appreciation of their importance 
m the past, fuller and probably more just than the views of 
some of the older historians. But when this leads, as it some- 
times does, to a treatment ofsome past periods on the assump- 
tion that these same material or economic factors must have 
been just as prominent then as they are now in tbe political 
or intellectual development of the time — when this is done, 
we get m the name of history a distortion m place of an 
interpretation. 

When kept within proper limits, this general kind of 
revision has, it is true, resulted in a very great enrichment of 



Tlie Historians Part in a Clian^in^ World 7 

our history; but it is a mistake to think of it as the only kind; 
indeed, it is the principal contention of this paper that the 
most valuable of the newer interpretations of that history are 
now to be found in a quarter not only different from this, 
but almost directly opposite to it. The most serious defects 
in our existing histones of past mstitutions — the kind of 
histories with which I am most familiar — he, not in any 
undue suppression of modem modes of thought and action, 
but rather in their untimely intrusion. Thus the chief advances 
made in the recent study of these mstitutional developments 
have come from a recognition of such defects. And I venture 
to predict ^vlth some confidence that any further improve- 
ment we may ever be able to make over our predecessors in 
this study in the years to come, any firm building we may 
succeed in erecting on the foundations they have laid, is likely 
to be in large part the result of a still clearer recognition of 
these defects and of a still further appheation to history of the 
canon which Sir Edward Coke once laid down for law: 
cenUmporanea expositio fortissima est. 

Infractions of this rule naturally come oftener in some kinds 
of history than in others and arc far more frequent for certain 
periods. For contemporary or recent history the danger is 
slight, for there familiarity with present-day conditions forms 
the necessary basis of all accurate historical judgments; and 
even in ancient history the faults arc likely to be of a very 
different kind. You will notice that most of the illustrations 
of our retrogressive modernism come from the institutional 
development of the Middle Ages and after. This is the period 
from which we can trace our own familiar institutions in a 
continuous development. It is the stage of growth imme- 
diately behind us, in which were lai^ the foundations on 
which our social and political fabric still stands. Thus it is 
just because these institutions arc so peculiarly our own and 
yet during their earlier growth so fundamentally different in 
character from what they have now become, tha.t the 
tion is so great to slur over the historic^ stages in their 
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evolution- Probably for no other period is it so necessary or 
so difEcuIt to observe in our tlunldag and writing the caution 
of Maitland when he says, “We shall have to think away 
distmcnons which seem to ns as clear as the sunshine; we 
must think ourselves back into a twihght. This we must do, 
not m a haphazard ^shion, but of set purpose, knos^^ng what 
we are domg.” 

Actual changes like this in our attitude toward particular 
historical problems have, however, not as a rule come about 
wholesale, or from any “set purpose”. They have usually 
come piecemeal, because someone has been steeping himself 
in the thought and monves of some past epoch by extensive 
and careful reading of the records or u-nmigs of the time, 
and one day wakes up to6nd — usually to his utter amazement 
— that this thought or these motives and institutions arc not 
at all the ones he has been readmg about all these yean in the 
standard modem books. Then he gets to work. If I may be 
pardoned a personal allusion, I can never forget the shock — 
It was really consternation rather than mere surprise— when 
I suddenly realized that men like Lambarde or htzherbert in 
Elizabeth’s time, when they spoke of a parliament, were 
thmkmg of something in many wa^-s very different from 
what I had learned. It is a hole shocking to find the actual 
makers or the contemporary recorders of the past sayii^ or 
doing or thmkmg something entirely different from the 
thing we have always had in mind, or, what is worse, have 
even been teaching to others as history. 

But surii shocks do not commonly arise out of the con- 
sciousness that our received notions of earlier historical 
developmcntsfailtosquarewithmodcmconditions. Onthe 
contrary, nme times out of ten it is just because these notions 
are too modem that the historian finally discovers that they 
do not fit the actual funs, diat they furnish no explanation at 
all, or an obviously inadequate or even a distorted explana- 
tion of past movements and actions. 

To see if this is true or not, it might be profitable to look 
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at a few specific instances of revisions made in recent years 
in the field of our own earlier institutions which historical 
scholars have accepted generally as improvements. It is most 
interesting to compare, for example, the older traditional 
conception of these institutions in England just after the 
Conquest with the one now prevailing. The former is con- 
cisely stated in Freeman’s Grou'//i of the English Constitution, 
first pubUshed in 1872, and still survives m some of our text- 
books; the latter is brilliantly set forth m Professor Stenton’s 
First Ce«^»ry of English Feudahsm, which appeared m 1932. 
To Freeman, apparently nearly as much as to Bishop Aylmer 
in the sixteenth century, all “the language and customes bee 
Englyshe and Saxonyshe”. The words of our greatest modem 
master in this field arc strikingly different. They were written 
by F. W. Maitland m 1895, or just before. He admits, as 
everyone must, that the Conqueror could not and did not 
“sweep away English law and put Norman law m its stead”, 
nor ever intended to do so; but he sees, nevertheless, “one 
indelible mark” which the Conquest "has stamped for ever 
on the whole body of our law”. He continues: 

It would be hardly too much to say, that at the present day 
almost all our words that liavc a definite legal import arc in a 
certain sense French words.. . .Earl was not displaced by count, 
sheriff svas not displaced by viscount; our King, our Queen, our 
lords, our knights of the shire arc English; our aldermen arc 
English if our mayors arc French; but our parliament and its 
statutes, our privy council and its ordinances, our peers, our 
barons, the commons of the realm, the sovereign, the state, the 
nation, the people ate French; our cidrens are French and our 
burgesses more Frcndi than EnglbL. ..In the province of justice 
and police \vith its fines, its gaols and its prisons, its constables, 
its arrests, we must, now that outlawry is a thing of the past, go 
as far as the gallows if we would find an English institution. 

The date of tlic final conquest of French over English in 
the courts Maitland significantly puts rather in 1166 than 
1066, at the time of Henry ll’s i^sire of Clarendon instead 
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of the Battle of Hastings, and he goes on to warn us that this 
fundamental change in language must be the index of much 
more. These may be only terms of law, but they touch hfe 
in all Its phases. For “Language**, he says, “is no mere 
instrument which we can control at will; it controls us. It is 


not a small thing that a law-book produced in the England 
of the thirteenth century will look very like some statement 
of a French coulume and utterly unlike the Sachsenspiegel." 
When we pass from these more general matters to specific 
events of tms period, the diflerencc appears even more marked 
between the old interpretation and the new. Let us take the 
famous Salisbury oath of to86 , which brmgs u^ “perhaps the 
obscurest question in Anglo-Norman history ’, as Professor 
Stenton says. Speaking of it in his Norman Conquest, Freeman 
attacks cetcam ’’mgenious writeR*’, because— to quote his 
own words — “they have picked our, as the act by which a 
Feudal System was introduced in England, the very act by 
which William’s far-seeing wisdom took care that no Feudal 
System ever should crow up in England”. These “mgenious 
writers’’ are chiefly lawyers, and in speaking of them Freeman 
says he is tempted to refer to St Luke xi. 52, which, by the 
way, reads as follow : “Woe unto you Lawycn : for ye have 
taken away the key of knowledge: yc entered not in your- 
selves, and them that were entering in, ye hindered.” Fol- 
lowing the Peterborough Chronicle, Freeman seems abo to 
accept its statement that some 60,000 freemen took that oath 
in that unique “Gemot of Salisbury”, which destroyed 
feudalism for ever in England. 

To Professor Stenton, on the odier hand, the same trans- 


action appean simply as an applicadon on a large scale of the 
normal and widely extended feudal institution of liege 
homage, and he says "its authority was m accordance with 
the strictest feudal principles”. Furthermore, in his view it 
was not all the freemen who took the oath at Salisbury, nor 
even the mere kmghts, but only “the leading mesne tenants, 
men with mihtary resources of dicir own, and the personal 
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influence which birth and cOTcricncc gave — And the social 
custom of the time regarded such men as barons ‘whoseso- 
ever men they were’.” Such a feudal and aristocratic inter- 
pretation is a far cry from Freeman’s glotving Germanic 
democracy. 

Another important institution of the same period furnishing 
a similar illustration of the change m historical treatment is 
the county court and the membership of that court under 
the Norman kings. Bven Bishop Stubbs seemed to regard 
attendance at the court as a privilege or honour so much 
chenshed in tsvelfth-ccnmry England that King Henry I 
found it necessary in a writ which still survives to restore the 
frequency and regularity of its mectmgs after a period of 
interruption. A more recent view is somewhat different. 
Attendance at these courts was no honour that members 
prized or communities sought for. Instead, this attendance 
was a nuisance to those memben and a burden of service 
upon those commumcics which should not be exacted any 
ouener than precedent %vaTrantcd. The wtU-known Nvrit of 
Henry I for holding the county and hundred courts, it is 
thought, is not then, as Stubbs and his predecessors assumed, 
an order for the holding of these courts oftener than before; 
it is a command that they should meet less often. The amount 
of suit at court shall not be increased for the local com- 
munities; as the contemporary author of the so-called Laws 
of Henry 1 puts it, they arc ‘not to be worried further by 
any wearisome burdens” («ec ullis ultra fatigationibus agitari). 
The grievance redressed here is not too little representation, 
but too much. Like changes have taken place in our modem 
accounts of the nature of the central assembly, the Great 
Council or Coneiliim. It is now usually thought of 

as essentially a meeting of tcnants-in-chicf in response to a 
royal summons to acquit thdr lands of a strictly feudal 
obligation, the obligation of counsel. This has diverged pretty 
far from Freeman’s conception of a great national assembly 
at whose meetings “the vmole people had an acknowledged 
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right to attend”. What was formerly considered a national 
privilege turns out to be only a feudal burden. 

Such revisions of Anglo-Norman history all tend in one 
direction, and they may be considered sound or unsound, but 
no one can deny that dicy are momentous. They amount to 
a fundamental change m our notion of the whole of the soda! 
andpolincal msdmtionsinopcraiionmthatimportantperiod. 
They modify our ideas respecting almost every side of men s 
life at the nme. 

None of them, however, seems to have been prompted by 
any feehng that earher historians had neglected the forces of 
the present m their treatment of the past. The changes noted 
above m our ideas about Norman England have come almost 
invariably from an enlaced estimate of the importance of 
feudal relations m the life of that period; and yet, if there is 
one thing conspicuous by its absence in the hfc and thought 
of our ovm time, it is feudalism. What really produced thb 
great change, then, was no reading m of modem modes of 
thought or action, but a reading out. It has resulted from no 
attempt, conscious or unconscious, to rewrite this part of the 
past in our osvn terms, but rather from a realization, bom of 
careful research into the records of the time, that those records 
actually tell a story different from the one we have hitherto 
accepted as history. 

Turning from the twelfth to the thirteenth century, we find 
similar changes of emphasBor of interpretation. Oneof these, 
at least, seems to have won the assent of historical scholars 
generally. 

In 1853 Sir Edward Creasy desenbed the Great Charter of 
King John as “a solemn instrument dchberately agreed on by 
the Itog, the prelates, the great barons, the gentry, the 
burghers, the yeomanry, and all the freemen of die r^m”. 
Of the famous words of its durty-ninth chapter, “except by 
the lawful judgment ofhis peers, or by the law of the land”, 
he said, “I beheve that the tnal by peers here spoken of means 
trial by jury. The words will bear this meaning; it is certainly 
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impossible to give them any other satisfactory meaning.” 
The clause guarantees ‘‘full protection for property and person 
to every human bemg who breathes English air”. This is a 
fair statement of the opimon of histonans pretty generally in 
1 853 , and no doubt it is law, for this identification ofthe feudal 
trial by peers and our trial by jury is made in many of our own 
state consatuiions. But good law may be pretty bad history. 
Needless to say, no reputable historian accepts this view 
to-day, though it lives on in Fourth of July orations and no 
doubt will for years to come. Lcssgcncrily accepted perhaps, 
but no less significant, is an apparent change m the attitude 
of historians toward the annulment of Magna Carta by Pope 
Innocent III. It has been usual to sec m it somethine of a papal 
attack on the independence of an Enghsh Church. Even as 
late as 1914 Mr McKechme could say that “the conception 
of an English Church that was somcming more than a mere 
branch of the church universal, began to take clearer shape", 
when English churchmen found that John was receivmg 
sympathy and support from Rome. If there is any contem- 
porary evidence that can be fairly interpreted m this sense, 
1 do not know what it is. The reasons for the revocation given 
in the bull itself seem ample; they are chiefly the compulsion 
under which John’s promises had been extorted and the 
surrender of royal audiority which these promises involved. 
The first of these grounds is too obvious to need comment, 
the second is far more interesting constitutionally; but on 
either ground it is hard to avoid the conclusion that the Pope 
could scarcely have given any other decision than he did; 
while the belief that Langton and John’s other clerical op- 
ponents saw in it any attack on their national Church looks 
like just another of these anachronisms we have been tracing, 
which it is the business of the historian to disprove. 

Since this paper was finished another illustration has 
occurred to me to insert, because it is a comparatively recent 
one— just eight years old, in fact. 

For about three hundred years, and possibly longer, if we 
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took the trouble to trace it back; at least from the time of 
Queen Elizabeth, when John Manwood wrote the first com- 
prehensive treatise on it; there has been one accepted doctrine 
on the relation of the law of the forest to the common law 
of England m the later Middle Ages. From the sixteenth 
century to the twentieth it has been held with hardly a dis- 
sentmg voice that medieval Englishmen hvmg within the 
boundaries of a royal forest were subject to a single law and 
a smgle jurisdiction, that of the King’s justices of the forest; 
and that they were whofly exempt from the ordinary juris- 
dicnon of the county courts m which the common law of the 
realm was normally administered. This is the doctrine of 
Manwood and of Blackstonc, andit has been asserted recently 
in dogmatic form in the editor’s note to the French translation 
of Stubbs’s Constitutional History. 

Butm 1928 adoubc was expressed by Miss Ehzabetb Wright 
m an article m Sptculum. She had been reading the records of 
many cases m chose forest courts, and noted that none of them 
dealt with anything beyond the vert and the venison, the 
beasts of the chase and the covert which protected them. 
She also knew, of course, that an EnghshJer«M of the thir- 
teenth century was by no means the same as a “forest” in our 
usual modem sense. It often mcluded great stretches of open 
country inhabited by hundreds of EngUshmen who were 
hvmg and tillmg their fields in much the same way as the 
dwellers beyond the putheus of the forest. Suppose then — 
and It was no improbable supposiaon — that one of these men 
m the forest sho^d murder another, or commit the crime of 
homicide, or theft, or arson. There are no such cases included 
in the survivmg pleas of the forest. Were these men of the 
forest then never guilty of dicsc offences committed so often 
elsewhere, or were they free of all the heavy penalties inflicted 
for such breaches of the kiug’s peace everywhere else in 
England? It seemed hardly likely. But under the accepted 
theory only one other alternative was possible: that these 
offences if committed within a forest were punished by the 
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King arbitrarily and without judicial process of any kind. 
That seemed equally improbable. But if none of these things 
were actually true of the thirteenth century, then the orthodox 
theory must be all wrong; men livmg m a forest must have 
been subject to two laws and two junsdjctions; the common 
law must have run in the forests as everywhere else for the 
matters coming within its scope; there was not one law in the 
Enghsh forests, there were two, not an exclusivejurisdiction 
oftheforestjustices, but a concurrent Jurisdicuon of these and 
the idnerantjustices m the county courts. Could that be true ? 
That doubt demohshed at one blow a constitutional doctrine 
orthodox for three hundred years. For verification was easy. 
We have m print records of several eyres of the justices in the 
early thirteenth century. Among these, m four of the counties 
where forests were extensive Miss Wnght found a number of 
cases in which men hving in a forest were tried m the county 
court for breaches of the wace, and she found other cases of 
writs of novel disseisin forlands within the forest boundaries. 

Here was no “act of faith”, nor any interpretation of the 
past in hght of modem conditions. This significant revision 
of our ideas concerning the scope and extent of our common 
law in its most important formative period grew out of a 
doubt, and that doubt was generated by extensive examination 
of the actual cases of the dme. It is a typical instance. When 
we have enough like it wc shall laiow better than we 
do now “what really happened” in thirteenth-century 
England. 

I return now to a few further heresies that to-morrow may 
or may not be accepted as orthodox history. 

Historians have thought and apparently still often think 
they find a sort of national declaration of independence of the 
canon law of the Universal Church in the famous declaration 
by the barons at Merton in 1236, Nolumus leges Angliae mutari 
—“We are unwilling that the laws of England be changed.” 

This nationalisticexpTanarions^msstilJ to be theonegcnerally 

accepted, and a good deal of eloquence has been expended on 
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these piinouc barons. But a levisioiust with contemporary 
evidence m imnd must have his doubts. No man in England 
m 1236, noble or non-noble, layman or ecclesiastic, would 
have dreamt of challengmg the Church's exclusive nght to 
define legitimacy — the particular question then at issue — or 
to determine itmaparticularcascinics own courts. The barons 
do not say they repudiate canon law; they do not even say 
they repudiate the church’s dcfmicion of legitimacy; they 
claim for themselvesno jurisdiction overlegitimacy generally; 
they only say that m determining a nght of succession to 
Enghsh land, which is a proprietary right, the Kmg’s courts 
will follow the anaent English land law relative to succession 
in cases of lUegitunacy m preference to any other rule. It 
might be added that although the Statute of Merton, of which 
this is one of the sections, is always printed among the Statutes 
of the Realm, it antedates any surviving statute roll, and how 
It ongmally got the name and authority of a statute must be 
considered now a quesaon of mudi greater doubt, since the 
recent notable investigations of Messrs Richardson and Sayles 
mto the history of the early statutes. 

Other instances of the same thing will no doubt occur to 
you. This same antedated nationalism that formed our tradi- 
tional estimate of the Statute of Merton and inspired 
McKcchnie’s criticisms of Innocent ill’s revocation of Magna 
Caru has also suggested similar modem objections to the 
arbitraaon of St Louis m 1264, m which he declared that the 
Provisions of Oxford of 1258 were void even though enacted 
with Henry Ill’s formal assent, because they were an infringe- 
ment of the King’s royal authority. It Im not always been 
sufEciently noticed that this constitutional objection of St 
Louis IS the same that Innocent III had made against parts of 
Magna Carta, nor has enough weight been given to this and 
to other contemporary evidence for the existence at this time 
m England of a constitutional ptinaple which seems to forbid 
even the King himself, much more any of the King’s subjects, 
to “blemish” the rights of die crown, and renders nuU and 
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void even a royal act whidi attempts it. If such a principle 
was in existence then, St Louis’ decision, like Innocent III s, 
was probably the only one that could be justified then or now , 
in view of all the circumstances of the case. 

Similarly, of course, these considerations must affect our 
estimate of Simon de Montfort and his work. Wc may admire 
as much as before the nobility of his character and aims and 
recognize the great significance of his acts and proposals, but 
we are less likely now to call this nobihty patriotism or to 
defend those acts as consatuoonaL In the same way, and for 
much the same reasons, important recent historical research 
mto the origins of English representation has made it im- 
possible any longer to refer to him, as the German historian 
Pauh did, as "The Founder of the House of Commons". 

What the retrospective nauoiulism of the older histones 
has done m thu way for the work of Simon de Montfort, 
retrospective constitutionalism has done for the administra- 
tion of Kmg Edward I. He was the hero of Stubbs’s great 
constitutional epic. Now be is regarded rather as a chanmion 
of prerogative man of constituaonahsm; but to think of him 
thus, as a man of his own tunc rather than of a later time, is in 
no way really to detract from the nobility of his charaaer or 
the true greatness of his designs. If one thing m his reign more 
than another might serve to illustrate our changing Imtorical 
views, it is what I could now probably speak of without risk 
as "the Myth of the Model Parliament”. 

So we might go on to the revaluations of the great or- 
dinances of 1311 and the Statuteof York which repe^ed them 
and enacted what Stubbs, m his constitutional enthusiasm, 
regarded as the provision establishing the share of the com- 
mons in legislation. We might pass to the great ecclesiastical 
statutes of die imddle of Edward Ill's reign, die Statutes of 
Provisors and Praemunire, and Maitland’s classic exposure of 
their nationalistic interpreters and the naive non sequitur that 
they had proved dac ewsteoce oC asi opposi-non xo papal 
authority among the EngUsh clergy because they had been 
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able to show an opposition to Ac dergy among Ac EngL^b 

laity. 

■^Aen we reached Ac Tudors in a survey of this kind it 
might seem at last Aat we had come to a period in whiA 
histoncal revision was to take a more modem form, something 
possibly almost like a rewriting in terms of out own day. For 
so fat as Acre has been any recent revision m Ac historian’s 
conception of Ais epo A u has seemed to mchne to a softening 
of Ac old accepted phrase “Tudor absolutism” as a character- 
ization of Ae time. At last we might seem to need a little 
more modem consntucionalism instead of reactionary an- 
tiquananismifwe were to reaA a just estimate of Ae perioi 
Like most suA sweepmg phrases, “Tudor absolutism” does 
cover a mulntude of sms, not only past but present. In Ae 
reign of Henry VIII, at least. Acre is plenty of oppression, 
muA iniusace, at times intolerable cruelty. There can be no 
doubt of Aat, but can weproperlycallitadespoAm? Striedy, 
it was not. The King had great power, and at mnes be greadv 
abused what he had, but he certainly Ad not legally have ei! 
power: Acre were limits to what be could legitimately do. 
Ht$ mere will was not law. It is impossible to characterize Ae 
Tudor reigns as an absoluosm or a despotism m any proper 
sense of Aose terms. 

Bishop Aylmer has been quoted for his fantastic chauvinism, 
but when he could forget Aat, he was a remarkably keen 
observer, and he might be quoted agam in this connection; 

But to what purpose is all this? To declare that it Is not in 
England so dangerous a matter to have a woman ruler, as men 
take It to be — Ifon Ae oAerpan. Ac regement svere suA as all 
hanged upon the Kmg’s or qucnc's will, and not upon Ae lawes 
wntten; if she might decrc and make lawes alone, wiAout her 
senate; if she judged offences accoidii^ to her wisdom, and not 
by limitation of statutes and laws; tf she imght dispose alone of 
war and peace; if) to be shon, she were a mer monarA, and not 
a mixed ruler, you might peradventure make me fear the matter 
the more, and Ae less defmd Ae cause. 
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That is a very remarkable statement of constitutionalism to 
be written in 1559, and there is plenty of other contemporary 
evidence in support of it which I cmnot stop to cite. Clearly 
we must temper our phrase, "Tudor absolutism”. But is this 
because it is too modem to fit the facts, or because it is not 
modem enough? The answer to that question depends on 
another— whether despotism or absolutism is itself a medieval 
or a modem form or ideal of government. Without doubt it 
IS modem, not medieval. In &ct, m sixteenth-century Eng- 
land medieval constitutionalism was fightmg for its life against 
thenew, the more modern despotic tendencies, but it survived 
there. In sixteenth-century France the same battle was going 
on, but the outcome was different; there modem absolutism 
rcolaccd an older constitutionahsm, to last nil the Revolution 
01x789; the “tempered monarchy” ofcarhcc times gave way 
before the personal rule of the Bourbon kings. What we still 
chiefly need, then, even for Tudor England, if we arc to 
comprehend it better, is a more thorough understanding not 
so much of Its modem innovanons as of its great mccheval 
heritage. 

Need I cite more examples of such anachronisms as these? 
Because they were political liberals, St Thomas Aquinas must 
now be made over into a modem Whig and Cardinal Bcllar- 
mine into a democrat; because they believed in a restricted 
royal prerogative, men like Sir John Ehot and Sir Matthew 
Hale have to be turned into preposterous parliamentary 
Austinians. This is about the last and the worst ease of this kind 
of procedure. Lessons may be got in this fashion, no doubt, 
but they will not be the lessons of Imtory. The quickest and 
the surest way of finding the present m the past, but hardly 
the soundest, is to pus it there first. 

The illustrations above have practically all been taken from 
the earlier history ofour own constitutionalism in the mother 
country, but further illustrations, equally pertinent, will no 
doubt occur to you from lustorical fields othec than the 
constitutional and from other lands than England. 
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Let me add just one or two short illustrations from one of 
these other fields, inteDectual history. There are few past 
developments m that field that leave a modem reader more 
cold, or that probably should leave him more cold, than the 
heated arguments of the sixtccndi century over the question 
whether the references m the ApocJypse to the conung of 
Annchnst were or were not prophetic statements concerning 
the Pope appLcable to the controversies of the post-Rcforma- 
aon period. 

It IS a sign of some progress that wc arc no longer interested 
m such a question as a matter of theology or of practical life. 
But when wc read the books that were poured out to prove 
that pomt, when we consider that the greatest Cathohe 
apologist of the later sixteenth century felt it necessary to 
devote one whole book of his Disputationes to a refutation of 
such arguments, how can any historian of the thought of that 
period n«lect them, or if he docs, how can he escape the just 
charge ofbemg superficial? Toniay these things are as dead 
as a door^nail, but they were livmg once, and any historian 
who Ignores thembccauscuntclatedtoourmodemlifesiniply 
writes himself down as one whose historical work is com- 
pletely negbgible. 

Or take the dry discussions in the Synod of Dort ova supra 
and infra lapsananism between the Remonstrants and the rigid 
Calvinists. Nothing could be more foreign to our modem 
life and thought and no doubt wc ought to be thankful for 
it, but they were no unimportant matters to Episcopius and 
the other leaders, and they can therefore be no more unim- 
portant now to any serious historian of that intellectual epoch. 

But here someone may object. He may say, as Glaucon 
said to Socrates m Plato’s Republic, that this rehearsal thus far 
has been all neganve. If ic b true that some measure of 
objeenve history can really be reached, as has been maintained, 
then one ought to be able to point to somefiung positive in 
that history, somethingnot completely vitiated by the fallacies 
we have been tracing. 
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It is with a good deal of hesitation that I would venture to 
put forward one or two general political principles that do 
seem to accord with the words and actions of men throughout 
the earlier pan of our constitutional history and yet have 
persisted to our own time or almost to it — principles, there- 
fore, that may possibly survive the tests by which we have 
ventured to discard some others. Probably the best way to 
suggest these prmciplcs here is m the form of a commentary 
on one of the texts that expresses them best. It is the well- 
known line of Bracton m which he says, “Rex non debet esse 
sub homme, sed sub Deo ct lege” — “The kinj? ought not to 
be under a man but under God and the law.*’ It would be 
hard to fix on any sentence outside Scripture more quoted in 
our later constitutional struggles than this, but the way it has 
usually been Quoted is rather amazing. How many times we 
have all seen me last pact of this maxim repeated, “ under God 
and the law” ! But how often do wc ever sec a quotation of 
the first part— non sub homine, “not under a man”? Yet 
Bracton himself put both these pans together, and he put 
non stib homine first. Some English toyahsts of the seventeenth 
century quoted the first part ofBracton’s sentence and stopped 
there; many more on the parliamentary side repeated the last 
part and began ivith it. Practically none, to my knowledge, 
made use of both parts of Bracton ’s statement, and this is 
probably not surprising. It is always a favourite trick of 
propagandists to quote half a sentence and carefully omit the 
rest. But how shall we explain the fact that sober historians 
in later times have in this case done the same thing and kept 
on doin^ it? Why have wc all gone on for ages repeating the 
words, ‘under God and the law”, and as regularly omitting, 
not under a man” ? If wc could answer those uvo questions 
satisfactorily, wc might find that we had incidentally an- 
swered some others of very general historical significance and 
possibly even of some practical importance to the world 
to-day. 

The King, Bracton says, should have no man over him, but 
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he should have over him die law. In ignoring the former part 
of this statement we ate no douht assuming that it does not fit 
our modem conditions, that it is untrue for us. That assump- 
tion rmght be questioned; but historians seem to have 
assumed even more than this, and the present argument is 
addressed to historians. Invirtuallysuppressingthisfirstpart 
ofBracton’s explicit statement, “not under aman”,weappeaf 
also to condemn him, taddy at least, of a misunderstandmg of 
the poLtical conditions in his own day. We reason, I take it, 
somewhat as follows: Bracton has said that the King should 
be under the law. This can mean one thing only; namely, that 
others either stand over the King to impose a penalty on him 
if he breaks or exceeds this law, or have at least an authority, 
mdependent of him, to oppose his acts. It can mean nothing 
less than this; therefore, our author’s assertion which con- 
tradicts It, that none should be over the King and none equal 
with him, must be just a slip. It cannot be coupled with the 
words sub lege; it is obviously untrue, and therefore Braaon 
must have been m error in making it. I have called this an 
assumpuon. It looks mote like presumption. We in the 
twenucth century are venturing to tell the ablest Enghsh 
cotistitutionahst of the diiireenth that he is all wrong about 
his own country and his own times, that we know more about 
it than he did. Suppose, then, we should adopt the more modest 
alternative, at least as a temporary hypothesis, should assume 
that the discrepandes in Bracton may after all be more ap- 
parent than red, and should set to work seriously to examine 
the institutions and ideas of Braaon’s time for contemporary 
mdicatious as to the accuracy of his statements or the possi- 
bility of rcconcilmg seeming contradictions in them. 

There is no need to bring evidence to show the general 
acceptance of the second partof Bracton’s maxim, sub Deo et 
lege, cither in his own time or by modem historians. It b 
generally admitted, though hardly suffidcntly to account for 
all the facts of the sixteenth century. The part requiring proof 
is the first part, non sub homine. Yet, what Socrates says of 
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justice in Plato’s Republic may be equally applicable here — 
“what we were looking for has all this while been rolling 
before our feet and we never saw it”. For what but a con- 
stitutional doctrine like Bracton’s could have led Innocent III 
to quash a king’s charter because it contained a loss or sur- 
render of royal right [regalis juris dispendium) ; what but this 
could have been m the mind of St Louis in 1264 when he 
declared that King Henry III “should have full power in his 
realm and government free of control” {plenam potestatem et 
liberum regimen habeat in regno suo) ; or on what other principle 
can we account for parliament’s repeal in 1322 of an ordinance 
already assented to by the Kmg, ostensibly of his own “fi:ee 
will”? 

There are many other evidences of the existence and the 
continuance of this constitutional prmaple of Bracton’s, and 
one of the most mteresting comes late m the fifteenth century, 
in the very heyday ofthesoHalled“Lancastrian constitution” 
and from the greatest of Lancastnan “constitutionalists”, 
Sir John Fortescue. In the famous and oft-quoted phrase by 
which he characterizes the existmg Enghsh monarchy, regimen 
politiam et regale, Fortescue couples together polilicum and 
tciale.Justas Bracton did the two like parts of his maxim; and 
if Bracton’s two statements contradirt each other, so do 
Fortcscue’s. We must, in fact, condemn practically all me- 
dieval authorities as muddle-headed if there is not justification 
for every part of Bracton’s dictum. 

The explanation of all this confusion is simple enough. We 
historians have been confusing two things that contemporaries 
were always careful to disringubh, restriction and control. They 
held that the King’s authority was legally restricted, or 
bounded, or “limited” in its extent — sub Deo et lege,Aregimen 
politiaim, as Fortescue put it; but it does not follow that they 
did not, or that they should not believe that his rule was at the 
same time “free” — non sub Jwmine, in Fortescue’s terms a 
regimen regale, a regimen liberum in St Louis’. 

One part of Bracton’s sentence has to do with the extent. 
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the other with the manner of royal government. The con- 
fusion of these two is no mistaltt of contemporaries; it seems 
to he our own, and probably no similar lack of discrimination 
has ever caused more serious misrepresentations of history 
than this unfortunate failure to distinguish medieval limitation 
from modem control. 

To the end almost of the sixteenth century English consti- 
tutional history is not fully clear without some reference to 
this old distmction. In 1587, in Cavendish’s case, Elizabeth 
bowed when the judges ignored her express command to 
transfer an office from one man to another — the command 
was ultra vires-, but in IJ7J the intrepid Peter Wentworth had 
been sent to the Tower for even discussing the exercise of the 
Queen’s authority as “supreme governor’’ — that was an 
attempt at control. 

Even the process by which this older notion of limitation 
gradually grew into something more, in the development of 
a real control by a representanve parhament becommg more 
and moreconsaous ofits power— even thb, in its full historical 
significance, is likely to escape us if we have no appreaadon 
of the older ideas and institutions out of which the new ones 
grew. The Winning of the Initiative hy the House of Commons, 
as Professor Noccstcin has so aptly termed this great change, 
can never have much realmeanmg for us if we allow ourselves 
to forget that this imdauve did, after all, have to be won. 

In Bracton’s line, “Rex non debet esse sub hominc, sed sub 
Deo et lege”, we have, apparently, at least one positive prin- 
aple of lasting importance, a EutMuI summation of medieval 
pohacs; and m the later modification of it we might find a 
considerable part of the modem. Consideration of it seems 
to point to the fact that we must distinguish pretty carefully 
in our history between autocracy and despotism; it seems to 
indicate that the medieval Kmg was an autocrat, was absolute 
in the sense of having no superior, but was anything but 
despotic, in that his jura regalia left off where the rights of his 
subjects began. He was m fact hmited but not controlled. 
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When v/e look for survivals of such principles in later times, 
after the initiative had been won, we must substitute the 
modem "government” for the medieval King, but a modem 
historian naight find some illustration of this same old prin- 
ciple in the solidarity of the English cabinet; and even the 
American historian may wonder whether our bills of rights 
which embody this prmciple may not be a surer safeguard of 
hberty than an overextension of checks and balances which 
violate it in making government innocuous only by making 
it ineffective, and by splitting it up do little else than render 
It irresponsible. 

As historians, our real task is with history, not svith its 
appheation; but when troubles come upon us, the question 
■v^ always emerge — it will not down — whether it belongs to 
the historian, even if not strictly as a historian, to fmd in all 
these facts and developments, assuming them to be accurate, 
any lessons of value that may be practically useful. 1 sincerely 
believe that it does; but like that other "earnest desirer of his 
counme’s peace" already referred to, if I tried to urge any 
such lessons for our present troubles, I should be “telling my 
medicine” only as a bystander, andnot as aphysician. If there 
arc any practical inferences to be drawn from this jumbled 
survey, therefore, I leave them for you to draw. 
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SOVEREIGNTY 

One of the most famous dcfimdons in all modem political 
philosophy is Bodin’s definition of sovereignty : “Majestas est 
summa m civcs ac subditos legibusque soluta potestas.”* The 
mdefmiteness of the last word of this definition contains within 
It most of the controversies and much of the misconception 
that have marked the discussion of tlus important subject from 
Bodin’s day to ours. 

Potestas, power, here may mean auctoritas, authority, a 
power based upon positive law; Jejure, not merely de jacto\ 
as potestas is used in the Roman lea: de Imperh,'* or in the 
famous phrase onusonian’s Institutes in reference to it, "omne 
suum [i.e. popuu] impenum ec potestas”;^ and this u the 
meaning of Bodm himself. But, on the other hand, potestas 
conceivably might have another meaning here: it might be 
taken as the equivalent not ofcurfonWr but of potentia, a power 
de facto instead of de jure, actual might ramcr than lawful 
authority. 

It is clear that in any sute i potestas may exist of either or of 
both of these kinds, and Aat if there arc several of each kind 
one of these will be “the highest”. It is possible also, at lease 
temporarily, that the highest de facto power may be different 
from the one whose claims are the highest de jure. But in 
Bodin’s view it is also a characteristic of sovereignty that it is 
not only supreme, but single and undivided: there can be but 

‘ Je BoJmi ArtJegavensa, De RepuBliea Libri Sex, Bit. 1, ch. 8, p. 78 
(Lyon and Paris, 1686). The Laon venion of his great wort, wnttcQ ten 
years after the fint edition in French, may be regarded as containing 
Bodin’i matured views on this question. 

* As in the Lex de Imperia Veipasumi, discovered m the fourteenth 
century in Rome Text in Guard’s Teartes de Drvit Romain, jth ed. pp. 
107-8. 

3 Inst. I, 2, 6. 
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one sovereign. If so, is this the jjototiw highest in actual might 
—potentissima; or is it the one with the highest authority? 

There can be no question in my mind that it is the latter, and 
the latter alone. The correlative of sovereignty is obedience. 
The sovereign, as Austin says, is the person who is obeyed. 
But we may obey one armed with a pistol as well as one armed 
with a warrant. “It is not wisdom, but authority that makes 
a law", Hobbes declared.* But the essential weakness of his 
whole theory was that this “authority” must be more than 
a mere po/enna: it has to be obeyed, ana obeyed not from mere 
compulsion, but on the whole svilhngly; and Hobbes could 
find no better way to give a deyiire character to hii potestas than 
the unhistorical compact. We are not so much interested in 
the failure of this solution as in its recognition of the existence 
of a problem to be solved. Supreme might will secure 
obedience. No one doubts that, nor needs be told how or 
why. But surely he is under no necessity of identifying this 
might with sovereignty. It is significant that the motto even 
of those coming nearest to doing so is that might mahes right, 
not that might is right. Obedience rendered to a power 
without right will be rendered only so long as it is compelled. 
Such a power to be really sovereign must have some right to 
receive obedience, and in the long run this right will be one 
conceded by those who obey. In a body of pirates this 
obedience may be rendered to a chief because he is the 
strongest or the most cunning, but in any society worthy the 
name of a state, higher and more permanent considerations 
than these must be present to \vatrant the acceptance of the 
domination of some over others. Might will be taken as right 
only in the lowest forms of political life. Some such idea as 
this was in the mind of St Augustine when he put his famous 
question: “Without justice, what arc kingdoms but robber 
bands enlarged?” For him kingdoms {regna) might exist 
without justice, but never a true commonwealth. For, as he 

* A Dialogue , . .of the Common LawsofEngland^En^iih Worts, edited 
by Molcsworth, vi, p. j. 
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said, respublica is respopuH, and Ae higher political hfc ofman 
requires not merely any assoaadon, but an association of a 
people m consent to law, as Cicero said.* 

In every such association by consent to law the highest 
consatuted authority must exist by law, even Aough it be, as 
Bodinsaid,/e^i6MJJo/ufa. Sovereignty is Ae highest auAonty, 
not Ae greatest might. The only modem political philosopher 
who has been able consistently to identify might and right is 
* This interpretation of the Citnlas Dei a not accepted by most of die 
modem audionnes Dr Carlyle, Sit Fredcnck Pollock, and die late 
Di Figgis, fot example, all hold tl» view that St Augustisie was too much 
of a re2ist not to see that a state even without justice was a state none 
the less An exarmiuQon of the words of St Augustine m their fiill 
context has convinced me that this view is untenable. It i» true that for 
him mere regna might be htde mote dun enlarged kirecmia; assocunons 
held together by any bond, however base, if it were only in aim which 
they Aenshed in common. But to me he seems to imply much more. 
Justice and jusQce alone uAe only possible bond whiA can unite men as 
a true pepu/ur in a real re^uhlta The great empires before Chrisnanity 
were tnetefore fot St Augusone regna of Ae fottnet sort; but Aey were 
not true commonwealths, because Acre was no recogmnon of what was 
due to Ae one true God, and wiAout such recognition Aere could be 
no real jusnee, for jusaee u to tender to eaA has due They w«e, however, 
tegna and ennded to admiraaon and respect, because m the tune before 
Ae introducnon of Ae new law by Christ, as St Paul might have said, 
“When Ae Gentiles, whiA have not the law, do by nature Ac things 
contained in Ae law. Aese, having not Ae law, are a law unto Aemselves" 
(Rom u 14): “and Ae times of this ignorance God wmVed ac'“ (Acts 
xviL 30). But since Ae coming of Christ and Ac new law — i c. in 
St Augustine’j own day — Acre could be no true jusnee wiAout Ae 
tendering to every one his due; and, he asks, "quae igitur justma est 
hominis quae ipsum honunem Deo veto toAt, et immundjs daemombus 
subAt?” If so, Ae great pagan empires might have been regta, Aey 
imght have been bound together by some pactum toaeiatn, and Aey 
would be regna if bound togcAer ahfea scciefafis vinrufo; but Aey never 
could be true populi, and Aeit assocunons and Adr govetnmenn could 
never nse to me true heigbtofarerpopu/i or respuilua, for apopalus, m 
Cicero’s phrase, meant" non onmeincoenimmultinidimsscdcoetum juris 
consensu et utAtans commumonesooatum*'; one united ronsensu juris, and 
under a j'us Aai must include the law of God as well as Ae law of men, 
whose justice Aerefore could not be complete if it ignored Ae just claims 
of Ae one true God 
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Spinoza, and he is able to do so only because he iccogniics the 
existence of no rights whatever other than those based on 
polenlia. For all o&ers the potestas must have a basis in right 
of some kind outside itself This means that those subject to it 
are so because they recognize in it a right to require their 
obedience. No such right can be permanently maintained 
without consent, though the reasons for that consent may be 
various. Hume recognized this. “A man’s natural force 
consists only in the vigour of his hmbs, and the firmness of his 
courage; which could never subject multitudes to the com- 
mand of one. Nothing but their own consent, and the sense 
of the advantages resulting from peace and order, could have 
had that influence."* Why do multitudes subject themselves 
to the command of one? If it is not on account of his might. 
It must be on account of some nght beheved by the multitude 
to be in him. His dominance must be, as Rousseau said, some- 
thing “legmme et sure", not restmg on mere force, but m 
Itself "un droit sacr^’’.* 

We are not concerned with the kind of title deeds the 
muldtude demanded in evidence of this right to govern, 
whether by a supposed law of God ot of nature, by compact, 
or by ancient custom. These may be considered as the source 
of the principles, but the important thing is that an auctoritas 
based on any one of them is such by virtue of the positive law 
of the state; just as Gaius tells us mat all states employ laws 
pardy common to all mankind and pardy peculiar to them- 
selves, 3 but none the less, it is their being part of the civile 
diat gives any of them binding effect in a state. 

The upshot of this is that "sovereign power" as disdnet 
from any other power is the highest legal power in a state, 
itself subject to no law. And this being so, the term “sove- 
reign" has no proper application beyond the domain of law. 

* 0/ llie Original Contract. 

* Du Contrat Social, Dk. I, Intioducdon and ch 1. 

^ Insc. I, I, r. ThccexccfGdasarieCecdTehae. 6ut u supplied from 
the imatutes of Justinian i, 2, i and fiom the Digest, 1, i, 9. 
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It b a putelyjurisac term and it should convey a purelyjurisdc 
idea. It has no proper meaning if carried beyond the sphere 
of law and into the sphere of mere fact. Sovereignty is 
authority, not might. The sovereign power is the highest legal 
authority ^ualcgalnot^udactuaL Inastate of mature develop- 
ment actuU power and legal authority might be identical or 
neatly so, but they seldom are and for various reasons. But 
m any case the important dung to note is that the only really 
“sovereign” power is that made so by law. Lord Bryce 
attempted to reconalc this with the facts by sphtting sove- 
reignty up mto two vanerics, one legal, the other political. 
The “legal” is to him “the person (or body) to whose 
directions the law attributes legal force, the person in whom 
resides as of right the ultimate power cither of laying down 
general rules or ofissumg isolated rules or commands, whose 
authority is that of the law itself”; the “practical", "the 
person (or body of persons) who can make lus (or their) will 
prevailwhetherwithdielaworagamstthelaw. He (orthey) 
is the de facto ruler, the penon to whom obedience is actually 
paid.”* Now this, if it means anything, means merely that 
the only sovereign truly so called is what is here styled the 
“legal’^ sovereign. The so-called political sovereign, if we 
examine him closely, is no sovereign at all. He has no 
authority. He has no lawful dde. It means equally that the 
teal, the only sovereign — the one Lord Bryce calls “legal”— 
will at many times and in many places have only the form of 
power, not the substance. Sovereignty it will be found can 
be squared with fact only by a hberal use of legal fiedons. In 
some cases it will itself tend to become little more than a legal 
fiction. But fictions arc not uncommon m other branches of 
law than this; and, Bentham notwithstanding, many of them 
may be defended as useful and beneficent. It is to be noted 
that Bodm’s definition says that sowrcignty is a power legibus 
soluta: it is not free of influence or compulsion of a non-legal 
character and it need no t be. Parliament may be the sovereign 
* Studies in History and JurispruJenee, n, pp. 503, 512. 
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and yet be controlled by the rfectoiate or by “public opinion”, 
or by a dozen other non-legal forces, determinate or indeter- 
minate, good or bad, that may be called superior to it without 
being legally above it. These forces are not sovereign nor are 
the persons exercising them the real sovereign, m any sense 
that has any definite meaning. They belong to the realm of 
the practical. Practically, the supreme power of Parliament 
may be a fiction, a thing non-existent because controlled by 
other and stronger forces outside itself, but its commands are 
recognized as legal commands none the less. The fact is that 
this untenable distinction berween “legal” and “pohneal” 
sovereignty is simply the nmetecnth-ccntury form of an 
ancient confusion of thought. 

The Germans have made a useful disunction between what 
they choose to call the sovereign and the sovcrcim organ, 
Tragir ier Staats^ewah, or StaatsoTgan\ but political thmkuig 
would be made clearer if it were understood that in any 
society which has advanced to the political stage, the highest 
organ is the true sovereign and the only one, because it is the 
highest body legally able to make rules for the subjects, and 
itself free or the law.‘ It may be, nay it must be, controlled 
by the people who set it up, but their control over it is not 
through laws; for they can make none except through it, 
Without altering the whole constitution of the state. They 
control it politically not legally. Now this is a legalistic con- 
ception,* and if this highest organ is to be called sovereign, 

* It iJ certainly m this sense, as compared with Rousseau's idea, that 
Bodin uses die tenn Id souvetcintte or majeslas. “Bodin kcnnc kerne 
Staats-, sondem nor cine Scaatsorganssouvcranitac" (Rehra, Ceschichle 
der StiatsTechlswissenschaft, p. 224). 

* “Umdicsen wichngen Punkt za etlcdigen, muss man vor allem sich 
vot Augen haltcn, dajs die Souvcianedt ein RrEhJsfct^i^m und auch in 
der naturrechtlichcn Liceracur stets als solcher gcdacht wurde. Die 
Uaabhanngkeit der Scaatsgcwalt toq jedcr anderen Autontat wurde 
immer ds rechthche, mcht als fdcosche Unabhangigkcit aufgefasst” 
Oellinck, Allgemeine StaaisHre, 2nd cd. p, 462). “Souvetane Gewalt ut 
dcmnaci lucht staatliche AUmadit. Sic ist rechthche Macht und daher 
durch das Recht gebunden’* {ihid. p. 468). 
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It must be in the legal sense only. From the practical point of 
view it IS a sovereign only by a fiction; and the greater the 
actual power of the people m a state, the more obvious the 
fiction IS likely to be. But fictions such as this have played a 
great and valuable part m the steady and orderly development 
of pnvate law, and this one has played an equally valuable 
part m public law. For by it ^one, to ake one striking 
instance, the anaent F-n glith monarchy has been enabled to 
contiuue within a state that was gradually developing first 
mto an ohgarchy and later into a democracy. It is largely to 
the credit of one of the most transparent fictions in political 
history that these great changes have been brought about 
largely without violence or bloodshed. The King remains 
“the sovereign", but his sovereignty became a fiction long 
ago. 'Why not' admit that the Parliament, too, "reigns but 
does not rule ”? It is the fact tiiat in the self-eovenung colonies 
the actual power of Paxbaroent is about wMt the King’s is in 
England. Colonial self-government has made it a fiction just 
as cabinet government made the sovereignty of the King. It 
was a refusal to recognize this that lost the thirteen colonies, 
and only a taat acceptance of it that saved Canada for the 
Empuc ahalf century later. It might be better both theorenc- 
ally and pracncally frankly to admit the existence and character 
of these ficoons. In reahty they constitute England’s greatest 
contnbunon to pohna inmodem times, the limited monarchy. 
Thus they have secured change without violence. The fictional 
character of the King’s sovereignty has long been understood. 
We need an equally clear appreciatioa that the sovereignty of 
Parhament is to all intents and purposes the same in kind at 
least, if not in degree. And this m no way detracts fiom the 
excellence of the British constitution. Rather it is a fuller 
recogmtion of it. For it is precisely in states of the highest and 
most uninterrupted constituaonal development that these 
factors will be found in their most striking and extreme form. 
It is only in absolute monarchies or ohgarchies or in demo- 
craaes small enough to be pure democracies, that the actual 
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fact and die legal theory will be likely ever entirely tocoincidc. 
Rousseau would not have admitted this, but it was because he 
ignored the most important phenomenon of modem politics, 
representauon. Wherever representative institutions exist, 
unless the so-called represen tauves arc in law and in fact mere 
mandotarii instead of true rcprcscnnavcs, tins adjustment of 
fact and theory must be made. Rousseau settled it by denying 
the possibility of representation, and Lord Br^'ce has simply 
brought up afresh the old seventeenth-century difficulty 
caused by the fact that the actual power and tlic constituted 
authority arc not always the same. The old method of evading 
this difficulty was by an imaginary compact whicli merged aU 
wills m that of the constituted authority; the newer one is 
hardly preferable. 

The results of this confusion of the sovereignty of tlic 
government and the AlJmacht m the state have been by no 
means all of a dicorctical kind. They arc found m the sinister 
inference of Austimanism that “what the soveragn pernuts 
he enjoins”, and they have in fact led to an exaggerated 
dtatisme whicli would deny legitimacy to all assoaauons 
within the state which do not onguiatc m or receive the 
imprimatur of “the sovereign”. From sucli a denial of die 
legitimacy of these associations to the actual crushing of diem 
is usually not a long step. The mistake is made of assummg as 
de jure everything which is habitually done and cvctyihing 
that may actually be done by "the detenmnate person or body 
of persons” in the state whomAustinians call the “sovereign”; 
of demanding as a legal claim of the supreme power every act 
of obedience which is or may be m fact given to any power. 
If such reasoning as this be regarded as merely academic and 
harmless, attention might be oiled to the recent dcstrucaon in 
Italy of all associadons or unions not coruicctcd widi Fascism, 
and the reasons for such measures given by Mussolmi in his 
public speeches. Such a theory, asjellinek sa)'s, would reduce 
m all to die condition of mere “slaves of the statc’\ and when 
it is put in pracdcc the actual result is httlc better than slavery. 
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IcisnowonderthatsucliadicoryshQuldprovokcareaction, 
and the reaction has come m the form of a theory which makes 
sweeping dcnul of the very existence or the possibility of 
Bodin's summa potestas in any form, because the holders of 
this theory are afraid of foe actual forces that he behind such 
potestas and for foe time being act through it. The sovereign 
in Bodin’s sense has been used by forces in foe state in ways 
which have worked an injury to classes or interests within it. 
As Rousseau would have put it, foe particular will of certain 
powerful classes or individuals has triumphed over the vohnli 
ginirak in securing laws or measures not for foe general good, 
but for the good of some to foe detriment of others. Hence 
the organs of foe state through which these harmful forces 
have worked their will must under this theory be denied all 
coercive power whatever. No organs of foe state really have 
coercive power; obedience to them is not properly enforceable 
by any authonty, but is won only by the character of their 
aers, nothing more, and ui competinon with any other organ 
or associanon or body whether authorized by the state or not. 
There can be no supremacy of one such organ or association 
over the ofoers, whether tne latter be pubuc or private, not 
even a superiority, except in foe uncontrolled preferences and 
choice of foe individual adzens themselves. If a clash occurs 
among the admonitions of these various organs, foe citizen 
simply obeys whichever he pleases. 

Thus, m their reasonable opposition to an exaggerated and 
dangerous theory, my friends foe Pluralists, I cannot but feel, 
have at the outset made too many concessions to their op- 
ponents. The merits of this sfoool of writers arc very great, 
especially on foe negative side, in their exposure of foe 
historical weakness of Auscinianism and of its dangerous 
practical tendency. But, as it seems to me, they have gone 
too far m admitting foe claim of foe Austinian sovereign to 
Allmacht, and in consequence have been compelled, in order 
to refute it, to deny in Mo the possibility of any sovereignty 
whatever. In so doing they stand in some danger of failing. 



Sovereignty 35 

as their chief opponents have failed, to make the necessary 
distinction between law and feet, between what the sovereign 
organ may do de jure and the extra-legal force in the state 
which may or may not at any time be securing the enforce- 
ment ofits wnll through theconsDtuted framework of govern- 
ment. But neither law and force nor law and choice arc quite 
the same thing; nor should the English Parhament and the 
Amalgamated Societj* of Railway Servants after all be put on 
exactly the same footmg or receive prcascly the same measure 
of obedience. “The power of the uJtimate imponcnt oflaw”, 
sa)*s T. H. Green, “cannot be derived or hmited by law”,* 
and It is undoubtedly true ; but authority may come from the 
law, and must do so if there is to be any sanction beyond mere 
force. “The ultimate imponcnt oflaw”, the forces that lie 
behind government, the powers that set it gomg, are not de 
jure but de facto. A people may set up a good government or 
a bad one, and m the long run it will be good or bad m about 
the same proportion as mey themselves are good or bad, as 
Aristode hilly recognized;* for it ultimately rests upon their 
consent. But any political assoaaoon of men which we may 
truly call a respublica and not a mere latrociniurn will be an 
assodarion legis consensu sodatum, as Cicero said. For the truth 
is,asGreen$ap,“thaeanintcrestmfOfmnangoodisthc ground 
of political sodet)' in the sense that wthout it no body of 
people would recognize any authoritj' as liaving a claim on 
their common obedience. It is so far as a government repre- 
sents to them a common good that the subjects are consaous 
that daey ought to obey it, i.c, that obedience to it is a means 
to an end desirable in itself or absolutely. ”3 And this good to 
be really “common” can be restricted to no single individual, 

* Lectures cn Political OhUgatiem, p. 106. 
at (ifv Koutit imfseXeiai d^Aot* ort 81a vofuov y&otrai, eniet- 

•ceTj S’ at 8ia Toiv <nrot>Sa^v (Eli. A’ie. K, dc, 14). 

^ Lectures on Political Otligisriim, p. 109. This is well put by JcUinek: 

Dis Recht bezeidmet immer nur die aktuelle ZusnndiAeit acs Scutes. 
Was dcr Stut auf detn Wegc moglicher Zustlndigkcioerweiterung 
geviinnen kann, hegt nicht in saner Rechtsspbare. Andcrcnfalls kame 
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class, group, or assocution witFua the state: it must be the 
good of the whole.* In a good state, the rights and claims of 
all groups or associations vdiose dim are not harmful to the 
whole wtU be respected and safeguarded; but an interest in 
the common good as agood superior to any particular one will 
require an obedience to the instrument of that common good 
higher than that rendered to any assodarion whose aims are 
more restneted or whose benefits are less widely distnbuted. 

The Plurahsts in their 2cal for the rights of groups within 
the state and for the hberty of the subject m yielding uncon- 
trolled obedience to these have insensibly fallen into a tram 

man *uf voUigen Vermchfung allcr drm Staate cingegliedertni Person- 
lic}J:eicen, detm alle Scaaomachr kano nor auf Kosien dei individueUcn 
Fraietf tescehen. 'Wur!i:Souvcfan«icte<fcuKn,da»aJJeMogIichkcin!n 
da Kompetmzerwnterung zur akniellen Sphare da Scaates gehoren, to 
waren wu alle Staaosklaven, die etn Snick RechsfiJugkeic ah Prekanum 
von teiten des Soares gemeuen. Das war m der Tat die Aiuichc der 
Absolutucen, die dahet aueh vom Eigennim bebauptneo, dass es dem 
emzelnen nui so weic usd msolange zukomme. als es eet Suae iJub zuceile, 
welcbeLehre von Rousseau vom absoluren Funten auf dm unbescbri&k- 
baren VolkswiUeo ubemaeen wird. Allein die blosse abstrakce MogLcb- 
knt, «n Hohetsrecht zu besioen. hat niche die geringste Wirkung auf 
die dem Snare eingeordnercn PetsonLchkeicen, snen dies nun Individual 
oder Verbiuide. Sie haben ihre eigmea Rechce, die sie mchc auf Kun- 
digung, tucht als Gnade des souveranen Scaaces, niche als dessen DelegiecTc 
baioen, sondecn sie haben ihre Rechte kraft ihrer Annkennung als 
Rechacager, als Fersonen, wdebe Qi^icat Jmen zu enmehen ganzlich 
aussechalb des realen Machrberetebes des Suates liegt” {AUgememe Stoats- 
lehre, 2nd ed. pp. 46S-9). 

' ipcviifv yap, art Bavfxa^ov piv ar ovSir et xal o^ot [the 
guardians] ovrojs tvSasftavfaTxsTol thja', on ftqi' irpds tovto ^/WVofrer 
-j^v voXiv olKi^oii€v,Sir<i>s !v Tti)iuy€0vosf<jTai Sui^e^di'ru’r tvSaipov, 
dAA’ onus 0 Tt ^idAioTO y troXts, yap if rp Tomt^ 

lidXurradvtvptiviiKauxrdyrjyKalaSivT^KdKurTaoiKoviiiyTi aSiKiav, 
KUTiSdfTfS S( KpXvtu av, 0 irdXa* vOv piy oSv, us olofuSa, 

Trjv evSaipova wAotto^v oijk diroXafiourrs dXiyovs ev ovr^ toiovtovs 
Tivd? Tidivres, dAA' oAijv • a^uca S« hfavrlav OKtifiopeBa, 

(Plato, Republic, iv, 420, »-c) 

TO yap opBov AijTTTtoi' Urus • to S’ iaois dpBdv npos to r^s ndXeus 
oXtjs ovp^ipov Kcu Tipds to KOivdv to twv 

(Anitotle, Politics, m, 13, 12.) 
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of thought in which the people’s extra-legal “right of revolu- 
tion”, under which they might put an end altogether to the 

constitution andtheexistingsovercign-organ, IS confused with 

a supposed nght m the individual subject at any time to defy 
the commands of the highest constituted authority in the 
State while still professing to believe that this authority con- 
tinues to exist. They attempt, m other words, to legahze 
disobedience mstead ofadmittmg the possibihty of illegal, but 
sometimes justifiable revolution. Locke’s pohtical right of 
revolution is a corollary that must and did follow Bodin s 
conception of sovereignty to make hberty secure, but a 
legalized disobedience is in tenmms a complete contradiction. 

Speaking generally, the power of the people can have no 
hrmts. It IS i^le to speak of it as either de facto or dejure if this 
imphcs a difference, and if we could have nothing but small 
and pure democracies without representanon, Rousseau’s 
view might be considered vahd enough, except that his vclonti 
would in pracocc turn out to be the svill of all, or of 
the majority which the modem fiction assumes to be all. The 
sovereign people would make all law and would simply 
delegate a power to magistrates to execute it. But in all great 
modem states the making of law, the chief mgredient in 
sovereignty as Bodm said — “primum ac praecipuum caput 
majestaris”* — as well as its execution, must be in the hands of 
an organ of the state, in a representative assembly, not in the 
people directly. Such great states as %vc now know would be 
impossible without it. But there is more truth m Rousseau’s 
contention than is sometimes admitted. Law-making cannot 
be merely delegated as the c.xecution of law may. Hence for 
Rousseau a country that has a representative assembly has a 
master andis not free, oris frceonly in theshortandmfrequent 
inter\’als when it chooses its master by election. He could 
think of this law-making only as “sovereign ”, and in the legal 
sense he was right. But unfortunately he confused this legal 
sovereignty with arbitrary and uncontrolled power, and this 
* Df Rej/ubhea, bk. i, ch. lo, p. ijj. 
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led him to refuse to concede sovereignty to a representative 
assembly, or to any organ or body except the whole body of 
the atizens who consntuted die state. In fact the power of 
such an assembly is, as Rousseaa thought, legally absolute, and 
he was right also m thinking that it ought not to be arbitrary 
or irresponsible. In reality it is somewhat more difficult for 
it to be so from the fact that though legally free of the law, it 
is pohtically controlled by die people themselves, and it is the 
very possibility of this control that reconciles them to its legal 
supremacy. It is because it is believed to serve as “an instru- 
ment of the common good” that the people suffer it to con- 
tinue as an organ uncontrolled by law. Such an organ is 
therefore legally sovereign, but by no means practically or 
politically irresponsible. “Sovereignty” properly applies 
only to the former of these conceptions, to Icgd supremacy, 
not to practical itresponsibihty. The organ is in law sovereign, 
the people is m fact irresponsible. No one will question the 
legal authority of such a supreme legislanve assemblv. Its 
word is law. So long as it remains the sovereign organ all must 
obey it. But if ia acts should petmanendy cease to be for the 
public good as the people see it, nothing could prevent their 
abolishing an organ they have ceased to mist. Their power 
is absolute and irresponsible, and neither based on law nor 
subject to any. It is simply potentia and neither potestas in the 
legal sense, nor auctoritas. 'Iheir acts would, in this case, of 
course, be revolutionary, but they could be neither right nor 
wrong in any striedy legal seme. If such a state were really 
a free one it would be unlikely cither to destroy a good 
governmental organ or to set up a bad one; but only its own 
inherent goodness could keep it from domg either. It is idle 
to speak of law m connccrion with its actions. 

With the “sovereign organ” itisfarotherwise. Its authority 
comes from the permission of die people, and if they are an 
advanced people that permisrion will be in the definite form 
of law; but if its authority is the highest, it will be uncon- 
trollable hy law, it will be potestas legihus soluta. It may be 
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destroyed or limited, btit by power only, not by Iaw. Menial 
confusion comes when we tlimkoftlic former of these powers 
as restrained by law, and something worse when the sove- 
reienry of the latter is conceived as something not originating 
m Taw. Thus Fihncr was from his osvn point of view right 
enough in speaking of "the aiurcliy of a limited or mixed 
monarchy",* and lllackwood was alsom a measure warranted 
m arguing that the ruler was hmitcd by no external law m the 
celebratcdDi'tjim Ko.x, but only by an intcnialandself-imposed 
check.* We m.ay question the propriety of his applying it to 
a king instead of to a people, but from his own point of view 
his logic IS unassailable. 

It would require a detailed examination of the whole 
development ot political thought m the millcnmum and more 
between Aristotle aiul Dodm to show how tlic latter’s mdjcstns, 
which is his jh/hhm pcucuas. differs from to Kvpiov, which is 
Aristotle’s. Bodiii’s sovereign power is a thing of tlie law, 
a purely juristic notion, showing the marks of Roman law 
.and medieval development. It had thus come to difier widely 
from the mere cthico-pohtical supremacy exercised by a 
iroMuvfia or ruling class consulcrcd in social or economic 
terms rather th.an as a legally determined person or body of 
persons as conceived by Jolm Austin, a supremacy which for 
Aristotle so completely determined tlic whole complexion 
and character, the "constitution", of the state, m its life, 
activity, ideals, and form, tint he could saynoAcrew/ta 8/ iWu* 
■q TToAtTfta.3 lie tluis identified the state with what some 
to-day might be inclined to call its sovereign, but as liis state 
knew no representation, be Ins no sovereign organ and would 
place the supremacy in the class as a whole wliich makes the 
state what it is, in this respect approaclimg the view of 
Rousseau, except that the latter includes in liis sovereign all 

* Obscmilhms upon Mr Ilunlfint Treatise t>f Monarchy; or, The Anarchy 
oj a Lmlieii or Mixed Afonarchy (London, ifi'lo). 

’ Pro Rf^ihus Apologia (15S0), cli. xxxv, Opera Omnia, nn. 187 fT. 

J Pol. in, 6. 
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instead of a single class widim die state. Bodin’s sovereignty, 
on the other hand, is the soverdgnty of a legally constituted 
organ, an organ created theoretically even if not historically 
by the whole state, but not identical with the whole state as 
Rousseau would have it, nor necessarily identical with a ruling 
soaal or pohtical class within the state, as with Aristotle. It is 
Bodm’s view rather than that either of Aristotle or Rousseau 
which mainly determines the characterofprcscnt-day thinking 
on the greatest of all political questions, the nature and causes 
of the acceptance of ideas which “subject multitudes to the 
rule of one”. And the very hmitanons which Bodin imposed 
upon his sovereign, hmitauons both in the laws of God and of 
nature, and m the fundamental consdtuaon of the kingdom 
or state, prove thejunstic natureofhis conception ofsovereign 
power These hmications themselves have been considered by 
many modem hntonans of pohacal thought as an indication 
that Bodin had not grasped the true idea as fully as Hobbes 
did later. I submit, however, diat the great succession of 
French pohoco-junstic writers of the sixteenth and seven- 
teenth centuries such as Blackwood,’ du TiUet, Loyseau, 
CoqvuUe. Loysel. L’H 6 pital. and Lebiet, and the defenders of 
the Galhcan Liberties in general, svnong as they did under the 
influence of the idea of the fundamental laws of la monarchie 
temperie, m the very hmitanons which this idea of necessity 
imposed upon the power of the monarch, came nearer to the 
true idea of sovereignty as a juristic conception than did the 
English layman Hobbes, who was influenced more by the 
actual or impending struggle for practical supremacy between 
King and Parliament in i^gland dian by the theones of the 

‘ Adam Blackwood, thoo^ a Scot by birth, Lke William Barclay and 
others of his compatnon who studied and taught law m France in the 
sixteenth century, formed bis legal and pobneal theones under the m- 
fluence ofFrench ideas of govemmentandbw Among modem histonans 
of the development of the conception of sovereignty, his writings have 
scarcely received the attentitMx to vduch their power and vigour enade 
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law which he condemned so roundly m his Dialogue of the 
Common Laws of England. 

Loyscau, in particular, m the second chapter of hts great 
treatise on Scigncuncs makes clear these limitations when he 
says, 

. . .As there can be no crown if its circle is not complete, so 
there IS no sovereignty if it lacks anything. Still, as it is God alone 
who is all-powctful and the power of men cannot be entirely 
absolute, there arc three sorts of laws, which limit the power of 
the sovereign without being concerned with the sovereignty:’ 
namely, the laws of God, for that the Prince is not less sovereign 
for being subject to God; the rules of justice natural and not 
positive, because, as has been said before, it is essential to the 
setgneune ptibhaiie that it be adnumstered by justice and not at 
discretion; and fmally the fundamental laws of the state, m that 
the Prince is bound to exerase his sovereignty according to its 
inherent nature and m the form and with the conditions under 
which It u established ’ 

It is such a view in general, modified m the course of time 
by a changed conception of the laws of God and of nature, but 
still recognizing the “inherent nature” or constitution of the 
state, with the forms and conditions that this imposes upon 
the sovereign organ, that must be regarded as the richest and 
profoundcst generalization of modem pohtical thought. And 
it is important to distinguish the valuable services rendered by 
this rationalization of pohtical phenomena contained in the 
modem legalistic conception of sovereignty and the not 
infrequent practical benefits that have followed its recognition, 
without at the same time forgetting that it is a rationalization 
merely, like the axioms of Euchd, only in legal not mathe- 
matical terms, and without attemptmg to include within it the 
whole range of the possible activity of men or of bodies of 

* Note particularly that cbusc: “Quibomcnt la puissance da Souverain, 
sans interrcsscr li Souvctim«i.” 

’ Traitf iei StigneurUs, eh. u, p. «; Les (Euvres de Maistre Charle 
Loyseau (Pans, 1678). 
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men. Ifit is remembereddiatitis often no more than aficrion, 
we may safely recognize its value and its benefits, without 
either making it a cloak for oppression or rejecting it utterly 
as an outworn, useless, false, and dangerous abstraction. 

It IS still true, as it was in Aristotle’s day, and m Loyseau’s, 
that the sovereign power must be admmistered with justice 
and not at discretion. In both England and France it was 
recogmzed as early as the thirteenth century that a law, to be 
a true one, must be for “the common profit of the realm”. 
The kmg was an “absolute” law-giver, but.mLocke’s phrase, 
“not arbitrary by being absolute He could in England enact 
statutes, but it is doubtful ifhe could abrogate a law. Statutum 
was, m reahty, not in anathesis to law: it was merely an 
cstabhshment of it, slahtlmetilunt, {tahhssement. The king was 
the highest power in enacting such statuta or itahlissements, 
whether he acted m concert with his council or not. But as 
du TiUet declared in France as late as the sixteenth century, 
“Les roys abohssetit les coustumes s’lls veulent quant k leurs 
contracts, non quant i ceux de leur sublets pout tolhr leur 
droit. Carles coustumcssoDtaccordees par lesditssubiets, non 
otdonnees pat lesdiw Roys ”* More interesnng still is the 
dispensing power m its earher development, and the fact that 
when It was defined in later times in England, its operation 
was confined to enactments of novel ley merely and never 
extended to the anaent law itself nor to statutes in aSirmance 
of law.* 

It is clear enough that the royal power, in France for 
example, was “sovereign”, and it was frequently termed 
’ absolute”; but it was at the same ame a legal power, and 
one estabhshed by law and as a consequence limited by the 
nature of law itself. It was free in the sense in which Spinoza 
defines all freedom — by ibc absence of external compulsion, 
in this case compulsion of a legal sort. This, however, is by 

’ Recued des Roys de France (Pans, 1580), pp 173-4 

* For a good analysis of the cases, see Herbert Broom, ConstiMional 
Law, 2nd ed. (London, 1885), pp 492 et seq 
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no means to say that the sovereign’s power is not limited 
internally. It is founded on law and its nature is the nature of 
law itself. But jus a jushtw, as the Middle Ages recognized fat 
better than our own day, and rex a regendo', to tyranmze is not 
to rule. Kings may revoke their ordinances, says du TilJet 
(he is careful to say ordonnances, and neither lots nor coiltumes ) , 
Wt they ate responsible to God, whose ministers they are; 
whatever the plenitude of their power, they are bound to 
exercise it with equity andjustice; and then follows a striking 
phrase — “si leur puissance absoluc n’y est rciglec, ellc deuicnt 
dissolue”.* For him it is clear that “absolute” and “regu- 
lated” are terms not mutually exclusive. What, after all, is 
this, but the view put forward by Samuel Adams m the cele- 
brated Massachusetts Circubr Letter of 1768, when he says 
that in all free states the comotuuon is fixed and even the 
supreme legislature, deriving its power as it does only &om 
the constitution, “cannot overleap the bounds of it without 
destroying its own foundation”,* and by Camden two years 
earlier in “the fundamental laws” of the British consntudon, 
which for him guaranteed die exemption of colonists from all 
taxation to which they had not consented?^ And is it not true 
that the summa potestas is limited by its nature, the nature of 
law — so limited in fact, that even the staunchest upholders of 
divine right adnutted it in the seventeenth century, and in the 
thirtccndi St Thomas Aquinas apphed the limitation to God 
himself? It was reserved for John Austm and his followers of 
the nineteenth and twentieth centuries to grant to a definite 
person or body of persons what St Thomas denied even to 
God. 

Of course, these limitations on which I have insisted were 
for long more effective in theory tiian in fact. Responsibility 
of monaichs to God for justice to their subjects was often 
coupled with doctrines of die completest obedience of those 

* Reaeit Jes Reys, p. 173. 

* MacDonald, Documentary Source Book of Amaican Hutory, p. 148. 

3 ParliamenJary Hijlorj*, voL XVI, coL 178. 
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subjects to their lawful king, passive at least in character, and 
this was enurely logical. Bodm was logical enough too, in 
insisting that his sovereign, though a legal one, was free of the 
law. “The King can do no wrong” is an entirely consistent 
formula if it is not linked with personal or hereditary right, 
and so it has survived hereditary tight m the constitution of 
the English monarchy. What is wrong therefore is not regal. 
But the real question here is whether the Kmg's act ipso facto 
makes any acoon legally right, or whether such an act must 
be legally right before it can be considered to be truly an act 
of the King. The latter view has prevailed in England and the 
monarchy has persisted. The former view tended to prevail 
m France as hereditary right gradually obhtcratcd the nation’s 
nght of election, and Bodm and Loyseau, while asserting the 
existence of la loyfondamenlaledel’estat, would abo have agreed 
that the realm of France was “une monarchic royale et non 
seigncunale, une souveramet^ parfaite, d laquelle ksEstats n’ont 
aucune part”.* 

This will be considered a contradiction only if we continue 
to confound law and fact. A true theory of sovereignty must 
fit all tunes, and all forms of the state. But at the same time 
that du TiUct was applymg truly enough his conception of a 
legitimate sovereignty to moturchs who were in fact be- 
commg ittcsponsiblc rulcn, others were beginning to look 
beyond the mere sovereignty of law with its lack of adequate 
human sanction, and so we have the remarkable succession of 
sixtecnth-andsevenceenth-cenmry writers towhomBarclay’s 
maccurate term “monarchomachs” has stuck ever since 1600, 
when he first apphed it. They see that a king is legibus solutus 
ifby /ear is meant no thing but positive law, but at the same time 
they have come to believe that foe French King is a tyrant. 
Hence they rely on the laws of God and of nature as sources 
of a right of resistance even to powers legitimate by the jus 
civile. But this resistance is, of course, illegal and revolu- 
tionary, and Locke finally bodi admits and justifies the fact. 

• Loyseau, TraiU des Sagneuries, ch. li, p. 12. 
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We have passed from law to fact, or to utility. But we have 
kept much of the old phraseology, and arc unfortunately 
sometimes in danger of talking about one thing when we 
really mean another. My contention is that the legal concep- 
tion of sovereignty is still useful and must be kept. La loy 
Jondamentale be found at the back of every sovereign 
organ, whether the state’s constitution be the work of ages of 
slow development which Burke so revered m England, or a 
body of rules set forth wnhm the four comers of some official 
document at some nme “struck off” by the mmd of particular 
men, as Gladstone is supposed to have thought of the Consti- 
tution of the United States. 

But if the old idea of a law fundamental is to be kept, and 
kept m its proper place, it is well to remember that we can no 
more divorce politics from ethics than Aristotle could. The 
damnosa hereditas of the long reign of natural nghts — useful as 
they were in their day m the fight agamst absolutism — is the 
habit of regarding rights mstcadof dunes as the starung-pomt 
of pohtical thought. Behmd the sovereign and his protection 
of legal rights must always stand the might of the people, 
which can be bound by no law and must be, as Aristotle said, 
based upon the justice inherent m the people themselves, and 
upon their recognition and performance of their duties. 

MoraLty and poLrical subjection thus have a common source, 
“pohlical subjection” being distinguished from that of a slave, as 
a subjection which secures rights to the subject. That common 
source is the rational rccogmtion by certain human beings. . .of 
a common wcll-bcmg which is their well-being and which they 
conceive as their well-being whether at any moment any one of 
them is inclined to it or no, and the embodiment of that recog- 
nition m rules by which the inclinations of the individuals are 
restrained, and a corresponding freedom of action for the attam- 
ment of well-being on the whole is secured.' 

Such freedom can be permanently secured in no other way 
than the old one laid down once and for all by Plato and 
’ T. H. Green, Lectures on Political Obh^athn, p. 125. 
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Anstode.intlie educadon of the citizens of a state in the ideals 
and methods and dudes of ruhng and being ruled in turn like 
freemen for the sake of the good life of the whole. It is soli 
an essential of government, as Loyseau said, that it must be 
administered by justice and not at discretion. There is no royal 
road to the attainment of that justice. Its price is struggle and 
effort never remitted. 
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A FRAGMENT ON SOVEREIGNTY 

It requires considerable courage, or presumption, as some 
might prefer to style it, to ask a reader’s attention once more 
to so well-worn a topic as sovereignty. Few poliacal concep- 
tions have been the subject of so much discussion amongst us 
in the last hundred years. But this very fact is proof of its vital 
importance in our modem world; and the wide variety of the 
views held concerning its essence, as well as the conflicting 
conclusions to which these views still lead, may furnish 
sufficient excuse for another attempt to clarify some of our 
ideas touchmg this central formula under which we try to 
rationahze the complicated facts of our modem political life. 

If sovereignty were an idea purely abstract we should be 
closer than we are to unammicy as to its character; but it is 
tradidonal as well as abstract, and no attempt to analyse it can 
have hope of success which ignores the stages and factors m its 
growth. 

Sovereignty is no essential part of the abstract conception 
of a state, but to every modem man but the anarchist some 
kind of supremacy is essential, if his concept is to be consistent 
with itself; though the idea of this supremacy may at some 
periods of its growth have been so blurred and indistinct as to 
be almost undiscovcrable, as during the long sway of the 
feudal theory of dominion in the Middle Ages. 

Sovereignty, in fact, is a supremacy conceived in a particular 
way and in particular terms; but supremacy itself is a broader 
concept, and it may be conceived and in certain periods has 
been conceived in, ways and in terms which are quite different. 
The Greeks, for example, had a very definite idcaof supremacy, 
but for reasons which will presently appear, it would seem 
better to distingiinsh it ckaity from Tnodem sovereignty. 
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Supremacy is central m the poliQcal thought of Aristotle, 
but It IS a supremacy held m a state by a rulmg class, not in 
terms of that state’s consaniuon as m the case of a modem 
sovereign: Aristotle’s ruling class exercises this supremacy 
simply by virtue of the fact diat it is able actually to maintain 
It and only so long as it has the power to do so. Supremacy is 
acontrol enjoyedm fact, not a lawful authonty de^ed, as the 
"sovereign’s” is, by a constitution. The constimtion is 
dictated to the state by thecbss m power, it is not imposed by 
the state upon the rulers; while a modem "sovereign”, on the 
other hand, is constituted and defined by the constitution 
Itself. For the Greeks, the ruhng class makes the consatuaon; 
for the modems, the constifuaon makes the “sovereign”. The 
Greeks were thinking of law m terms of the state; wc 
habimally think of the state in terms of law. No word was 
oftencr on Aristotle’s bps than the word “constitution”, but 
he meant by it the whme complex of aims, ethical, social and 
economic, as well as legal, toward which the common life of 
the auzens was guided under the diaaaon and direction of 
the rulers or class in power; we think of a consntution merely 
as the sum of the provisiom under which the ruler is set up 
and his lawful authonty defined, limned and regulated. For 
Anstotle the constimaon of a state is the ideal of social and 
pohncal hfe which its ruling class prefen and actually imposes 
upon the whole body of auzens because it is physically able 
to enforce its will over them. The ruling class, he says, deter- 
mines the comntution, and the constimnon is the state. But 
compare for a moment such an assertion with any modem 
defimuon of a constitution and the vast difference between 
them will be apparent at once. Professor Dicey, for example, 
m his Law of the ConstiCution, distinguishes a constitutional law 
from another by restricong it to those rules which are con- 
cerned with the defimtion or the dismbution of the sovereign 
power m a state. 

How and when did this fundamental difference arise be- 
tween antique and modem tiiought, and what are the new 
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dements in our modem conception of the political relation 
which result from this difference? 

It was m the Hcllcmstic period apparently that “supremacy 
began to take on the distinctive characteristics which mark 
our modem concept of sovereignty. The Stoics saw m the 
world of human relations a law coeval and coextensive with 
man himself; a law, therefore, which no state can make, nor 
any ruling class within a state: that law was in existence before 
there were any states; and no state, in the only proper sense 
of the term, can ever even come uito being if it docs not 
incorporate this eternal law in its framework. The state has 
become a vinculum juris; consent to a pre-existent law {juris 
consensus) is the ongin and the badge of a true commonwealth ; 
the state docs not make law, law makes the state. “Modem” 
political thought has in fact begun, m the habit of thinking of 
the state m terms oflaw.notoflaw m terms of the state; and 
the legalistic approach, which has been the chief theoretical 
characteristic of politics fron\ Roman times to our o\vn, is 
already clearly apparent. 

That these newer habits of thought persisted throughout 
the whole period of the Roman Republic and Empire is a fact 
which needs no proof, and in Rome we have the first actual 
“sovereign”. We should probably have had at the same time 
a definite theory of sovereignty to account for this fact if the 
jurists of the Empire had possessed a capacity for political 
speculation commensurate even in shght degree with their 
genius in formulating the specific rules of law. But, unlike 
the Greeks, they show few signs of such capacity, and a clear- 
cut conception of political supremacy m terms of law had 
therefore to wait for its next great opportuniry, an opportunity 
which.howcver.wasnottocometothcwcstcmworldagainfor 
a thousand years, when actual political relations in the nation- 
states of western Europe had once again assumed somewhat 
the same form at the endofthe Middle Ages wluch had charac- 
terized the Roman state under the imperium of the emperors. 

fn the long interval ofthc Middle Ages which lies between, 
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condiaons were unravourable for the formulation of any 
theory of sovereignty, la^dy because there was scarcely 
discernible among stnctly poliacal instiruaom a supremacy 
ofanykmd. Inthccarherccnturiesofthjsperiodgovemment, 
usually m the form of monarchy, was taken for granted and 
the medieval mmd was not yet mature enough to take the 
step from taat acceptance to sclfconscious analysis ofpohtical 
relations. In the eleventh century pohacal speculation was 
reborn m defence or denial of papal claims to a political 
authonty over the whole of the Respuhhea Christiana, and an 
authonty which was fast developmg into a true plenitudo 
poteslalis; but m the lower sphere of secular political relations 
specifically, the chief new doctrine stimulated by these eccle- 
siastical controversies was the theory of dominion, which 
reflected more of the decentralization of feudalism than of the 
strong monarchy of the canonists. 

From the thirteenth century to the sixteenth dominium is 
the prevailing formula under which men habimally think 
about secular government. But in essence this dominium is a 
theory ofsuperioricy rather diansupremacy. ForBeauroanoir, 
writing m the thirteenth century, the king is “sovereign” in 
his kmgdom, but so is an earl m his eatidom, and even a bacon 
in his barony. If the king’s authority is greater than the earl’s 
or the baron’s, this is primanly because it is wider than thein, 
not so much because it is higher m kind. The king alone has 
the care (garde) of the whole kingdom and must have an 
authonty commensurate with his broader rcspomibihdes. It 
is true, as Luchaiie has remarked, that m this whole penod the 
conception of true kingship was never lost entirely, but it was 
without doubt obscur^ greatly by conceptions of the pohtical 
relation drawn from actual conditions under feudal tenure 
with its graduated nghts and interests enjoyed by a hierarchy 
of lords m the same fief and over die same tenants. In the 
feudal monarchy every king viras dominus as well as rex, and 
as dominus his rights were scarcely distinguishable in kmd from 
diose of inferior lords. 
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In sucli drcunxstanccs the development of a clear-cut theory 
of any single supreme poUacal authont)' over all subjects is 
not to be looked for. Dominium, as a theory of government 
drawm in largest part from a radonalizaQon ot the feudal 
relation, ^\’as destined to stand m the way of any true theory 
of sovereignty as long as the feudal msatunons which gave 
life to the formula retained their own vntality’. It remamed 
until modem times a barrier to sovereignty, because it was 
inconsistent wnth a complete supremacy of any sort. 

At times It has been said that the chief reason for the lateness 
of the appearance of a tlieory of sovereignty was not this 
dominion, but rather the prevalence in the Middle Ages of the 
conception of natural law; but such an cxplananon entails a 
misinterpretanon of the lustoiy of the theory' and imphes 
some misundcntanding of the onginal nooon of sovereignty’ 
Itself. The earhest forms of the theory, as ever^’one knows, 
freely incorporated natural law in it, and they were entirely 
consistent m so doing ; for soveragnty’ is a supreme authority’ 
not deduable from might, according to this tlieory, but 
defined by law; and if so, there is nodung to prevent the m- 
clusion in this law of provisions which men believe to be 
dictated by nature, as well as diosc arising from custom or 
created by enactment. The theoretical obstacle to sovereignty 
was not the law of nature, except in so far as it contributed to 
retard men’s aswcncss of the faaoflaw-makmg. In rcahty’ 
the main obstacle ss’as twofold: the prevalence in the Middle 
Ages of the theory of dominion and the absence of any clear 
notion of legislaaon. What characterizes a modem “sove- 
reign” is supreme authority to make law, but m medieval 
Europe it ss'as not easy to find any authonty’ supreme in all 
respects, and even if found, it was an authority’ merely to 
promulgate, admimster and interpret a law already in being, 
not to make a new one. The legal rules issued in a king’s name 
might be stabiliimita, etahlissemmts or stahita — something 

established”, as such terms imply; but these areno t the crea- 
tions of a ruler legally competent to enact legislation at w’ill. 
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By the sixteenth century, however, these medieval condi- 
tions had largely been rqiUced in some parts of western 
Europe by the ones we are &imhar with t(>-day, and before 
the end of that centuty a few keener minds had begun to 
ducard older formulae explanatory of phenomena already 
outworn and to reshape the theory of the state m hght not 
merely of traditional doctrmes but of newer pohneal condi- 
nons which they were beginning to discover in existence 
about them. In the more centralized states the king had at 
length outgrown the feudal stage and had become the true 
head of a nation, once more a monarch nilmg over subjects 
instead of a lord over vassals, and rulmg m accordance with a 
law which was truly national m scope and character. More- 
over, Such substannal addiaons and changes were now being 
made m the law itself, and with such frequency, that jt was 
scarcely possible longer to conceal tbs fact under the older 
medieval doctrine chat a monarch can only administer or 
interpret a law but not make it. The world was npe for a new 
theory of the scare. It finally came m the recognition that a 
state consists essentially m a supreme legislative authonty over 
subjeas. 

Apparently the first defimte and comprehensive statement 
of the new docerme was by Jean Bodin. In bs Methodus ad 
FaciUm Htslonarum Cognilionem, first published m 1566, he 
asserted the prmciple that an authonty truly supreme is 
essential to every state and when present comututes a state, 
though he soil retained the medieval doctnne that the ebef 
and the typical form of tbs supreme authority is thejudidal — 
control over the admmistranon and mterpretation of law. 
But ten years later, ui his more famous Republii{tte, he has 
begun to see that it is supremacy in the making of law rather 
than Its admuuscracioQ wbch marks the sovereign. In that 
cpoch-makmg book he defines a repubhe as “un droit 
gouvemcment de plusieurs mesnages, & de ce qui leur es t com- 
mun, AVEC PUISSANCE souveraine" ; and puissance souveraine, 
or sovereignty, as "la puissance absolue & petperuelle d’une 



A Fm^ment on Soi/erei£rity 53 

Republique”, or, as in his Latin version of 1586, “suprema in 
cives ac subditos Icgibusquc soluta potestas”; a power or 
authonty of which the first and foremost element (pritiiuiii ac 
praecipuum caput), to which all others arc incidental, is “la 
puissance de donner loy a tons cn general, & i chacun en 
particuher”. In these few statements the whole of the theory 
of modem sovereignty is expressed in its classical form. Bodm 
IS no doubt entitled to his claim to be the first among philo- 
sophers and jurisconsults to formulate this theory, and Sir V. 
Pollock is probably justified in saying that this formulation 
could not have come much earlier than it did. 

For an understanding of the later history of the theory a 
careful consideration of every important part of Bodin’s 
statement of it is, of course, necessary; but in this paper 
attention will be confined practically to one part alone, and 
the first: "Rdpubliquc cst un droit gouvcmcmcnt.” It is a 
government defined by law, and though the sovereign 
authonty m it is Icgibiis soliiia, “free of the laws”, yet these 
lam can never include the fundamental rules upon which the 
state Itself rests and by which the sovereign is constituted and 
his authority defined, whether these fundamental rules be 
thought to be drawn from the law of God or from the law of 
nature, or come actually from the ancient custom of the nation 
or from a distinct and definite expression of the nation’s will. 
If we assume that sovereignty is not might but authority, then 
a definition of such authonty is an absolute necessity, and the 
terms of that definition will fix a Lrrut beyond which the 
holder of the sovereignty can never pass without negating his 
very existence. Bodin didso assume, and was compelled by the 
logicofthatassumptiontoplaccbeyondthcsovcreign’scontrol 
all the essential pnncipics which form and enter into un droit 
gouvernement, though as sovcreignhe is free of all laws whatso- 
ever made or to be made in accordance with these principles. 

In Bodin’s day it was generally accepted that a government 
could never be droit if it violated the principles of justice 
founded upon the law of nature and the law of God. Every 
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association of men is held togcdiccby some bond of law, but 
if such an association is to be better than a band of robbers this 
must be a law based on justice, and justice comes from the 
nature of man himself and &om the mind of God. So there 
never could be a true republic except one founded injustice, 
nor any legitimate authority within such a repubhe. 

But the jus civile, pubhc as well as private, within a par- 
ticular state will consist, as Gaius said, partly of laws common 
to all mankind and partly of laws pecuhar to that state alone. 
And if the fundamentals of the o>mmon law of mankind must 
always be incorporated m the de&nition of any true common- 
wealth which man makes, so m a particular commonwealth 
this defimtion may in addition include some pecuhar prin- 
ciples not necessarily present m every state, but fundamental 
in that particular one, and an integral part of the very definition 
of the state itself, of its government, and of the supreme 
authority therein. Such particular principles Bodin saw in 
France in the so-called Sauc Law, and in the inalienabihty of 
the royal domain and authority. These principles did not have 
their source in man’s nature or in God’s law, but they were no 
less essential than such to the mtegricy of the French kingdom 
and in France were therefore “fundamental” m the same 
sense. When, then, Bodm declares that his sovereign is “free 
of the laws ”, he rest nets such laws to the ordinary rules enacted 
m the state pursuant to these fundamental principles and never 
inconsistent with them. By these fundamental principles even 
the highest authority is always bound; it is only of all others 
that he is wholly free. It has been the fashion of most modem 
interpreters of Bodm in England and America to condemn 
this reservation of fundamental law as a fatal inconsistency in 
his theory and a sign of failure fully to grasp the essential 
prmciple of sovereignty. In reality this condemnation is proof 
of their own inability to understand his true meaning, re- 
sulting usually from imperfect knowledge of the historical 
basis, anaent and medieval, upon which Bodin’s theory 
actually rests. 
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The fundamental law of a state as Bodin conceived it must 
therefore embody the laws of nature and of God and may also 
include particular rules which are no less an integral part of 
that state’s “constitution”. For him, as was natural at the 
time, all such particular rules actually come from immemorial 
custom. But thete is no logical necessity for restnaing them 
in this way, and therefore in after times, as men became more 
self-conscious politically and as law-makmg more and more 
tended to replace mere law-declarmg, these particular “funda- 
mental” rules were extended to comprise new provisions as 
well as ancient customs, and thus the foundations of the 
modem“writtenconstitution”wercfmallylaid. Thcbedrock 
upon which all such modem written constitunons rest — all at 
least which originate in the people — and the only one upon 
which they may rest consistently, is this distmctjon, m essence 
identical wth Bodm’s, between those laws which a govern- 
ment makes and may thetefote change, and the ones which 
make the government itself. It u immaterial whether the 
latter rules be drawn from the law of nature or immemorial 
custom as in Bodin’s day, or be made by definite act of the 
people’s svill, as they usually arc now; m any case they must 
inevitably be superior to the government they create and 
beyond die reach even of the sovereign organ svidiin it whose 
authority they defme. This is a theory of law not of might, 
the theory of the Rechtsstaat’, and it is this theory which has 
dominated continental thought to the present day, and for 
two generations afterBodin dominated even English thought, 
the meory of Hooker, Eliot, Twysden, Philip Hunton and 
Sir Matthew Hale. 

It remains briefly to consider the changes which in England 
ultimately replaced this theory by a newer one, and to com- 
pare this new theory with the old on the basis of their re- 
spective merits theoretical and practical. 

It was Thomas Hobbes, the keenest and shortest-sighted of 
modem political philosophers, who put this newer theory in 
clean-cut terms as Bodin had put tixe older. In the struggle 
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which became concrete in England in the summer of 1642 
with the issuance of die ordmance, behind all the 

ponderous arguments from ancient precedent employed on 
either side, Hobbes saw clearly the true nature of the issue 
and Its inevitable outcome, and he saw them earher and more 
distmctly than most ofhis contemporaries, and set them forth 
m his Behemoth, or history of die avil wars. Though it was the 
ancient constirunon which both parucs were still professing 
to defend, the struggle between Kmg and Parhament was at 
bottom a struggle not for law but for mastery, and it could 
end only m the actual mastery of one or the other. In his 
more theoretical works, especially the De Cive and later in 
the more celebrated Leviathan, Hobbes reduced his observa- 
tions of these actual condmons in England to a formula pur- 
porting to have universal appbcaaon. The supreme authonty 
m any state is the one whiA can compel actual obedience. 
Might, not law, makes right. It 1$ authonty, and not reason, 
which makes a law, as he tells us uihis Dialogue of the Common 
Laws of En^ani, wntten to refute the tradiuonal doctrines of 
Sir Emvacd Coke. 

Like Aristotle’s supremacy in Athens of the fifth century 
B.c., and Bodin’s sovereignty in France of the sixteenth A.D., 
this 1$ a ranonahzation of actual pohrical condmons; m this 
case, condmons as they existed m England in the period of 
pohucal stnfe and civil war between 1640 and 1660. TTie core 
of such a rauonalization is naturally actual might, not legiti- 
mate authonty. But the disturbed condmons of civil war 
furnish poor material for a general theory of settled govern- 
ment. It IS the unlaw ofthc English civil wars and Interregnum 
to which we are indebted for that particular type of supremacy, 
the sovereignty of Hobbes and Fihner and John Austin, which 
still prevails m the poLtical thought of England, and, strange 
to say, of Amencaas well; although it was rejected by James 
Oris, Samuel Adams and other Americans in the eighteenth 
cenmry, and notwithstanding the fact that it is utterly incom- 
patible with the fundament^ amceprions upon which our 
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American governments wcreoriginiUy established and indeed 
with all Vriritten constitutions and bilb of rights wherever and 
whenever the)* axe found, those few alone excepted which 
proceed from the concession of a ruler. 

Nothing could show more plainly the nakedness of the 
might whichhes at the centre ofAustm’s theory than his well- 
knowTi reformulation of Hobbes’s sovereignty in The Proi’incc 
of Jurisprudence Determined. He tells us there that when in any 
society a determinate person (orpersons) “habittiaUy” receives 
the obedierfcc of “the bulk” of the members of the society, 
such person (or persons) must be considered to be the sove- 
reign m that society. There is no quesnon here of law or right. 
It IS the mere physical fact of mastciy', the actual existence and 
continuance of obedience whether induced by consent, fear 
or force, which clothes those who obtain it. no matter how or 
why they obtain it, with the supreme authority m a state. And 
furAermore, the actual submission of“ the bulk “ of the people 
IS, m this theory, complete justification for a supremacy With 
unlimited power over all, even over those who have never 
consented to it. Mmorifics look in vain for protection under 
such a theory, and there is no right of an individual too sacred 
to be overridden svith the assent of “the bulk” of the people. 

If anyone should doubt the practical effects of this truly 
slavish theory of the state, a very slight review of certain 
periods of English and American history would be enough to 
undeceive him. It was largely by an appeal to it that Lord 
Mansfield defended and obtained the passage in 1766 of the 
Declaratory Act which affirmed that EngUshmen in America 
were completely subject to the power of a legislative body in 
which they had no representatives whatever, apcrfcct example 
of Austiniamsm in operation; it wasits influence wluch enabled 
conservatives like Lord Eldon to justify and secure the reten- 
tion, even in the nineteenth century and by an unreformed 
parliament, of such notorious abuses as Catholic disabilities 
and theTest and Corporation acts, and to enact class legislation 
of the type of the Combination acts. 
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It IS little wonder that such a theory should in rime provoke 
reaction among hbcral minds and meet with the opposition 
It deserved. The most mteresting and important theoretical 
aspect of this opposition at the present time is the recent 
growth and rapid extension of the theory usually known as 
"pluralism”. 

The underlying pnnaple of pluralism is simple in the 
extreme. Under it, as its name implies, it is not necessary that 
there be m the state any supreme authority at all. There may 
be one person, or institution, association, or body such as a 
church or guild or trade umon, to whose authority a citizen 
defers if he chooses, or there may he more than one; and if 
more, the dtizcn himself freely determines which shall receive 
his obedience should their claims conflict. In effea, there is 
and can be no “soveragn”, because sovereignty itself is a 
wholly inadmissible concept. 

It IS, however, far more than sovereignty that plurahsm 
repudiates, it denies die existence or the right to exist of a 
supremacy ofanykindwhatsocvcr. There is no "sovereigns” 
in the state because there can be no supremacy. But such a 
rejection of supremacy is equivalent to a repudurion of all 
control over the individual citizen except that which he volun- 
tarily imposes upon himself, a flat denial of the legitimacy of 
any coercivcpowcrwhatcver;anditis more than questionable 
whether anyone but a professed anarchist could make such 
denial without incurring the just charge of inconsistency and 
confusion of thought. For adherents of the theory of philo- 
sophic anarchy pluralism is an ehgible explanation of pohtical 
relations. How it could possibly form an mtegral part of any 
other theory of the state, it is rather diiScult to see, or how 
anyone holding any other theory could consistently espouse 
it. Yet many have espoused it who arc apparently unwilling 
to subscribe to the anarchistic creed. For most persons 
pluralism will contain too hide and too much: too httleinits 
assumption that all sovereignty must ofnecessity be Ausrinian 
sovereignty, too much in the denial that sovereignty of any 
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kind, or supremacy even, can ever be a legitimate political 
concept. Political ideals are one thmg ; actual political pheno- 
mena often quite another. Pluralism unquestionably fits m 
perfealy with the high ideal of the anarchist, but he would 
probably be the first to admit that it accounts for no actual 
government existent now or hitherto. 

Few countnes have made more significant contnbution to 
the modem world’s stock of political institutions than the 
United States, but to the theory underlying them all our 
contribution is neghgibfe. Our theory, such as it is, has been 
mamly a theory of lawyers who were usually content to accept 
their explananon of government at second-hand from later 
Enghsh legal sources such as the Commentaries of Sir Wilham 
Blackstonc, himself a pohtical theorist far from profound or 
consistent, as Jeremy Bentham had htdc trouble m showing. 
Modern federahsm, for example, has been largely our work, 
but no thoroughgoing theory of it ever appeared till after the 
foundation of the new German Empire in 1871. 

In short, we have hitherto been satisfied to borrow and to 
retain, with hctlc discnminationandno adequate examination, 
a traditional theory inconsistent with our national origin, out- 
worn when we took it and tenfold more outworn now; a 
theory originally built upon actual conditions of civil strife 
instead of national well-being, and itself unfailingly produc- 
tive of new strife, except when fiction or fact has stood in the 
way ofits full operation. The time seems npc again for a neav 
theoretical appraisal of our political institutions which will 
take complete account of present-day conditions and needs. 
If a satisfactory theory should ever be the outcome, such a 
theory would, of course, have to meet and furnish explanation 
of actual political condiaons which are vastly more intricate 
and perplexing than those of die simple unitary national 
monarchy of France which gave Bodin the principal data for 
his rationahzation in the sixteenth century. Even if we should 
start with Bodin, we could certainly not end with him. But 
it is none the less true that no theory which proves to be 
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unsound for a simple state can ever form the basis for a valid 
explanation of a complex one; die essentials must be the same 
m both. 

It IS the purpose of this brief fragment merely to give a few 
illustrations of the importance, for a proper testing of these 
essentials, of a careful review of the past development and 
practical results of some of the theories of government which 
we still employ. Such review as the writer himself has been 
able to make has seemed to him to show that theRechtsstaat, of 
which Jean Bodm gave us the first analysis, is after all probably 
a sounder foundation on which fo build than either the asser- 
tions of Hobbes or the negations of the modem Plurahsts. 
From such a survey others may and some no doubt will be led 
to a different conclusion, but few are likely to dissent from the 
general principle that m any senous attempt to reach an 
adequate synthesis of present-day political relations, or a sound 
analysis, past experience cannot safely be ignored. 



IV 

WHIG SOVEREIGNTY AND REAL 
SOVEREIGNTY* 

Criticisms of John Austin arc usually made nowadays with 
bated breath if they are ever made at all. Even the great 
Maitland m 1900 wrote from the Canaries to Leslie Stephen, 
“ Since I was here I wrote an article ‘Hist. Engl. Law’ for the 
Ertcyclopcsdia Bntanmca and risked about Austin a couple of 
sentences which are not m accordance with common repute — 
and now I feel a little frightened.” In that “couple of sen- 
tences” Maitland had said of Austin, “But, though he was at 
times an acute disseaor of confused thought, he was too 
ignorant of the English, the Roman and every other system 
of law to make any considerable addition to the sum of 
knowledge.” 

Under the rather lurid title prefixed to this paper — "Whig 
Sovereignty and Real Sovereignty” — I hope to be able to 
show the foUowing, among oAer things : 

(i) That this Whig sovereignty is essentially Austin’s 
sovereignty. 

(a) That it has no basis in earher Enghsh constitutional 
precedent. 

{3) That our American theory of the state was formerly 
opposed to it, if it should not be now. 

What is to be said about Whig history and Whig theory 
will be, I am afraid, no more “m accordance with common 
repute” than M^tland’s estimate of Austin; for most of our 
modem lawyers and histonans in America hke those in Eng- 
land have usually been Whig m sympathy, and, at the same 

* Read at a meeting of the Midugan Academy of Science, Arts and 
Letters, Ann Arbor, Michigan, 15 March 1934, and repnnted from the 
thirty-sixth and thjrry-sevenih Annual Reports, published by the Academy, 
Ann Atbor, Midugan, 1935. 
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nme, upholders of theories as to riie namre of the state, and 
of the history of England and America m the seventeenth and 
eighteenth centuries which seem to me to be hardly distin- 
guishable from the political doctrines of Thomas Hobbes, 
Sir Robert Filmcr, and other notorious defenders of arbitrary 
government m the scventccndi century. The opposing, or 
ann-Whig doctrine, as it might be called, whiA will be 
defended here. Professor A. F. Pollard says, “is the royahst 
doctnne of Charles I This is not strictly accurate, however, 
though Charles I, if his profasions arc looked to rather than 
his practice, was certainly far closer to it than John PjTn was. 
It would be nearer die troth to call it the doctnne of Sir 
Matthew Hale, or of Sir John Ehot. But, as a matter of fact. 
It was the pohncal creed of pracncally every eminent Enghsh 
lawyer, historian or statesman who bved before 1643. e*- 
ceptmg only a few upholders of arbitrary government, 
unbmited obedience, and divine right. What happened in 
Englandm rfiS?. or rather, whathappened after 1689. was the 
supplantmg of the Tones’ arbitrary king by the Whigs’ 
arbitrary legislature. Bodi kmg and legislature had arbitrary 
power. To the Tory, pretogaovc could override all law; for 
the Whig, there was nothing which Parhament could not do. 
Sir M. Hale and all his great predecessors would have been as 
much aghast at one doctnne as at the other. For both imply 
a re^'olutlon m Enghsh pobtical thought. There is no pre- 
cedent for either in England before the Civil Wars. 

What those wars had achieved for England by force of 
arms, the revoluaon of 1689 incorporated in the Enghsh 
constitution; but the n^aovc achievement of the wars and 
the negative element in the revolution settlement were far 
more valuable than their positive results. If the Enghsh revo- 
luaon was truly “the glorious revolution" which Whigs 
have always called it, it was glonous because it scotched for 
ever the personal, hereditary, divmc right of the King for 
which the Stuarts had argued or fought from James I to 
James II. None but a hopdl^ Jacobite would deny the glory 
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of such an achievement; andifEnghshmen m North America 
in 1690 were as enthusiastic in accepting the revolution as any 
Whig m England it was for dus reason alone, that vt gave the 
death blow to the divmc right of kmgs. 

But havmg said this, I think we arc bound to add, that if the 
Stuarts had been content with the moderate prerogative of 
Bodin or Ehot or Hale, instead of the extreme doctrmes of 
Filmer, there would have been need for neither civil war nor 
revolunon. Before 164a it was nothing more than die tem- 
pered constitutional monarchy of Hale or Eliot for which the 
parhamentary leaders were strugglmg. It was only after 
hostthucs had begun that the consatution was forgotten and 
actual mastery not legal right became the end to be achieved 
at any cost, and when the wars were over it was this actual 
mastery and not consacuuonal nght which actually triumphed. 
It was therefore actual might, not constitunonal nght, which 
the Commonwealth and the Protectorate established; it was 
actual might, not consntutional nght, on which Hobbes, with 
these facts before him, based the sovereignty m any state 
whatever. ‘Mt is not reason but authority which makes a 
law”, he declares, and those who have this authority are the 
ones actually powerful enough to seize and hold it. It was not 
from English precedents that he learned this new sovereignty 
of might; it was from the illegal, unhmited, arbitrary, and 
unprecedented mastery of the Rump. No wonder that John 
Wmthrop in Massachusetts, though a Puritan, was afraid of it. 

And so for Hobbes Filmcr’s arbitrary royal power had come 
to be a power vested in cither an assembly or a king, but none 
the less arbitrary for that. Hale or Ehot would have repu- 
diated all arbitrary government whatsoever, whether by king 
or parliament; Filmer had declared that any government in 
England must be both arbitrary and royal; for Hobbes it must 
be arbitrary but not necessarily royal; for many Whigs a 
century later it must be arbitrary and cannot be royal. Thus 
after 1689, and the revolution settlement which marked the 
final triumph of the Whigs, die arbitrary power of Hobbes 
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and Filmcr was for the first time “engrafted into the English 
constitution “ m the place of the consutuaonahsm of Ehot, or 
Prynne, or Hale and vested m the national assembly. It is to 
the civil wars of the seventeenth century and not to the 
precedents of the original English consutution that we are 
mdebted for the peculiar doctrine of pohtical supremacy of 
Hobbes or Austin which enthrones might m place of right 
and can brook no hrmts to the arbitrary authority of the 
sovereign. For the Whigs the only real sovereign must be the 
Parhament, that is all. 

The sophism by which they have always attempted to 
distmguish their doctrme of the ommpotence of parliament 
from the ideas of Filmer and justify the arbitrary power of 
their supreme legislature, is the fiction of “popular sove- 
reignty”. The legislature, they say, is the people, and the 
people IS sovereign: vox popuU vox Dei. But the legislature is 
not the people. The people are legally bound to obey an act 
of the legislature whether they like it or nor. The sovereign 
IS the Parliament, it is not the people m any modem state with 
representative inscicutions, no matter how wide the elective 
franchise, and it was certainly anything but wide m seven- 
teenth- and cighteench-ccntuty England. Rousseau, starting 
with his assumption that the people must alsvays be sovereign, 
was entirely logical in denying that England was ever free, 
except at the time of a parliamentaiy election. His only 
mistake was in admitting too much. 

Popular sovereignty is, m &ct, possible only in a pure 
democracy wchout representative msticutions. As usually 
employed the phrase contains a contradiction m terms. In 
choosmg a legislature, whether \ve like it or not, we are 
choosmg a master and because we choose it, it is legally no 
less a master than a monarch with hereditary title. This is a 
fact not sb easy for us to forget on this day when income taxes 
are due.’ Yet it is cunoushowpcrsutently men have deceived 

* In 1934 March ij was the latest <lay on which income-tax returns 
could he £led. 
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themselves on this point. They confuse the people wth the 
legislature, power with authority. Probably Ac most striking 
mstance of this confusion in our own history appeared in the 
debates m 1788 over the ratificanonofthe federdconsatution. 
It is obvious Aat a sovereign m the Austmian sense of that 
term can be bound by no Ic^ restrictions. Bills of rights are 
waste-paper. There is no place for or possibihty of a bill of 
rights m the Austmian system, which is, after all, m essence, 
only the system of Filmer and Hobbes; and the posstbdity is 
no greater when the sovereign happens to be a parhament 
instead of a king. Yet there were men m the constitutional 
assembly of 1 787 who were not Ausiimans, and one of them, 
George Mason, author of the Virginia Declaration of Rights 
of 1776, insisted on a similar hmitanon of the government of 
the Umted States. He was overruled, and the constitution 
went to the states for ratification, without any formal section 
contaimng a set of prohibitions to the government. Objec- 
tions were made on account of this omission and Alexander 
Hamilton set himself to answer them m Number 84 of The 
Federalist. His answer is lUuimnatmg. and it fully illustrates 
the Whig-Austmian fusion or confusion of legislature and 
people, of power and authority. After enumerating the 
restrictions imposed on English kings since Magna Carta in 
documents which might be termed bills of rights, Hamilton 
adds, referrmg to documents of this sort: 

It is evident, therefore, that, according to their primitive signi- 
fications, they have no appheadon to constitutions professedly 
founded upon the power of the people, and executed by their 
immediate representatives and servants. Here, ui striemess, the 
people surrender nothing; and as they retain every t hin g they 
nave no need of particular reservations. “ We, the People of the 
United States, to secure the blessings of hberry to ourselves and 
our posterity, do ordain and eslahltsh this Constitution of the 
United States of America.” Hereis a better recogmtionofpopular 
rights, than volumes of those aphorisms which make the principal 
figure in several of our State bills of rights, and which would 
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sound much hertcr in a treatise of ethics than in a constitution of 

govcrament. 

Hamilton here has confused the people and the legislature, 
the maken ofa conscitudonand the sovereign authonty under 
the constitution thus made. There is actually no limit to the 
people’s power, ergo there can be no limitation of the sovereigns 
audionty. It is a non-seqmtur, which did not end with 
Hamilton. But Hamilton’s argument had been answered 
before it was made. Ten years before the federal consriturion 
was presented to the states for ratification, the first constitution 
of Massachusetts had been laid before the town-meetmgs, and 
had been objected to on the same grounds. Unlike Virginia’s 
constitution of 1776, it contained no bill of rights. These and 
other objecaonsare givenmthercmarkablc document known 
as the Essex Result, published at Ipswich, Massachusetts, m 
1778 and written by young Thcopbilus Parsons, later Chief 
Justice of the Supreme Judicial Court of Massachusetts. The 
following statements contain the conclusions of Parsons’s 
argument on this pomt: 

The following principles now seem to be established. l. That 
the supreme power is lifted, and cannot controul the unalienable 
nzho of mankind, not receive the equivalent (chat is, the security 
of person and property) which eau individual receives, as a 
consideraaon for the alienable nghts be paned with in entering 
mto polincal society. 2. Tliat these unabenable rights, and this 
equivalent, are to be clearly defined and ascenained in a Bill of 
Rights, previous to the ranficaaon of any constitution. 

Parsons’s argument may follow the usual eighteenth- 
century contract theory based on Locke and Rousseau to a 
degree unsatisfactory to us now, and it is noteworthy that 
Parsons is one of the very few Americans of the rime to refer 
expressly to Rousseau’s Social Contract, which had appeared 
some sixteen years before he wrote. But the interesting part 
of his statement to us is his assertion that “the supreme power 
u hmited”. He never got diat from Rousseau, nor from 
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Hobbes. He might have got it from Bodm, or Hooker, or 
Hale; andjames Odshadsaid much the sameinMassachusetts 
some fourteen yean before. “Thcsupremepowerislimited.” 
A povrer, then, m Parsons’s view, to be supreme need not be 
necessarily arbitrary or unlimited. Bills of rights arc possible 
and even necessary for the protecnon of mdl^^dual hbert)’, 
and this is equally true when the constitution comes from the 
people then^ves. One of the most important arguments of 
a practical land, for the inclusion of a bill of rights even in a 
popular constitution, was made somewhat later by Joseph 
Stor)’ in his Commenijries on the Constitution, which first 
appeared m. 1833. There he said, 

A bill of rights IS important, and may often be indispensable, 
whenever 11 operates, as a quahScanon upon powers, actually 
granted by the people to the government. This is the real ground 
of all the bills of nghs m he parent countr)’, in the colonial 
consatunons and laws, and m the state consotunons. In England, 
the bills of nghes v.*ete not demanded merely of the crov.-n, as 
wthdraumg a power from the ro)*al prerogative; they were 
equally important, as withdrawing power from parliament.. . . 
A bill of rights is an impomnt ptotecnon against unjust and 
oppressive condua on the part of the people themselves. In a 
gowmment modified, like mat of the United States (said a great 
statesman [Madison]), the great danger Lcs rather in die abuse of 
the community, than of the legislative body. The prescriptions 
in favor of libert)’ ought to be levelled against that quarter where 
the greatest danger lies, namely that which possesses the highest 
prerogative poss-cr. But this is not found m the executive or 
legislarivc departmeno of government; but m the body of the 
people, operating by a myonty against the minoncy. 

Probably the central question in the theory of the state is as 
to the truth or fiilsit)’ of Parsons’s statement that the supreme 
power may be limited. The Amencan Revolution itself, so far 
as its causes were theoretical, had been fought on this issue. 
To James Otis parliament was supreme but limited, to Lord 
Mansfiddits power musthelisnitlessandashitrary. Onehdd 
the definition of sovereignty firamed by Bodin and accepted 
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by Hale, the other followed Hobbes in identiiying the sove- 
reignty of the parhament with the limitless power of the 
people who chose it. "Whichever is right, the issue is as to the 
true nature of sovereignty. Professor Pollard declares that 
“it IS this denial of all soverdgnty which gives its profound 
and permanent interest to the American Revolution”. Again, 
he says, “The American Rcvoluaon was due to the faa that 
the state had grown to sovereignty in Great Britain, whereas 
m Amenca Imutanons as potent as diose of the Middle Ages 
had prevented anythmg more dun a rudimentary develop- 
ment.. . .Thecolomstswantedamcdievalrcstoration.” They 
did, and in their later consriniiions they insisted on placing 
the same medieval limitations upon their own supreme assem- 
bhes in the form of bills of rights. This is indeed a medieval 
restoration and, to my simple, medieval mind, none the worse 
for being medieval But m Professor Pollard’s view these 
medieval limi tations, whatever else they might be, were a 
sigp of retarded political development; they were “rudi- 
mentary”. Great Bncam, on the other hand, had reached 
maturity because she had developed an arbitrary parliament. 
Again we see the hne hand of Austin. Arbitrariness is maturity, 
hmitations imply an outgrown theory of the state. “The 
voice is Jacob’s voice, but the hands are the hands of Esau.” 
Austin’s theory of sovereignty is certainly still the one “m 
repute”. To question it nude even Maitland “feel a httle 
frightened”, as late as 1900. Yet Question it I think we must. 
Sovereignty is the central formula of our pohtical thought, 
and the key to much of our constitutional history. "We must 
at least be clear as to what we mean by it. And Professor 
Pollard’s able and suggestive survey of American constim- 
donal development in his Factors in American History includes 
one important assertion which seems to be demonstrably 
wrong. The American contendon was not, as he says, “a denial 
of all sovereignty”, unless we accept the principle, as he 
appears to do in common widi so many others, that the only 
possible form of sovereignty is the one that Hobbes laid down, 
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that the Whigs adopted, and diat Austin formulated once 
more in the nineteenth century. These eighteenth-century 
Americans were not making “a denial of all sovereignty”. 
Such a denial is virtually anardhy, and they were far from being 
anarchists. They were asserting another form of sovereignty, 
fundamentally different from Whig sovereignty, the sove- 
reignty of Bodin and Loyscau, of Hooker and Hale, against 
the sovereignty of Mansfield, of Blackstonc and of Austm. 
And we, as students either of history or of pohtics, are faced 
with a necessity not to be avoided, of comparing these two 
rival theories of the state on theic respective merits, theoretical 
and practical, and of deciding which of the two we must 
adopt, not only for the interpretation of our past development, 
but for the decision of the tremendous practical questions of 
pohncs which confront us at this present day. Can there be, 
then, or can there not be, any law beyond the reach of the 
sovereign power m a state? This 1 take to be the crux of the 
problem of sovereignty. The answer seems almost too easy. 
Of course there can be none, for if there were any law a 
sovereign power could not override, it would not be a 
sovereign power. Any otheranswcr involves a contradiction 
in terms. It is logically impossible. This simple solution 
appealed to Sir Robert Rimer, as we have seen, to John 
Austin, and to many other theorists and statesmen, and ap- 
parendy it still appeals to most lawyen and historians, English 
and American. Sir Wilham Holdsworth, probably the 
greatest hving historian of the law of England, says that 
Hobbes was the only Enghshman of his day who really under- 
stood sovereignty, and Sir Wilham is himself m substantial 
agreement wth Hobbes’s pohtical vicsvs. 

There must be a sovereign po\wr in every' state and there 
can be no legal limits to it So Lord Mansfield thought. That 
power is in parliament, he said m 1766, and there is nothing 
which parhament may not do. It may enact a law which will 
bmdEnglishmenmNorthAmerica”in all cases whatsoever”, 
taxation included. Whedicr diesc Englishmen in America 
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have or have not a voice in the decdon of memben to parlia- 
ment is a point of no legal significants whatever. The parlia- 
ment is sovereign, “it had, hath, and of Right ought to have, 
fuUpowerandauthority tomake laws andstatutes of sufficient 
force and validity to bind the Colonies and people of America, 
subjects of the Crown of Great Britain in all cases whatsoever”. 
In 1839 Lordjohn Russell denied that responsible government 
could possibly be conceded to Canada as Lord Durham had 
advised, because the governor, if he acted on the advice of his 
council in Canada instead of following instructions from 
England, would in reality be “an independent sovereign”. 
Mansfield and Russell were m full agreement with Hobbes. 
Both were echoing the thoughts of Sir Robert Pilmer when he 
declared in the reign of Charles I; 

We do but flatter our selves, if we hope ever to be governed 
without an arbitrary power. No: We mistake, the Question is 
not, whether there s(^ be an Arbitrary power; but the only 
point IS, who shall have that Arbitrary Power, whether one man 
or many? There never was, nor ever can be any People governed 
without a Power of making Laws, and every Power of making 
Laws must be Acbittary. 

The result of Filmer’s theory in Lord Mansfield's hands was 
the Amencan Revolution; uie answer to Lord John Russell 
was given two years ago, m the Statute of Westminster. With 
consequences as vast as this, dare anyone say that the theory 
of sovereignty is only an academic doctrine? May there be 
thmgs which a supreme king or a supreme legislature cannot 
legally do, or may there not? In the eighteenth century 
insistence upon parliament’s unlimited power lost one great 
colonial empire to England, and halfa century later insistence 
on It would have lost anodicr,if the policy had been penis ted in. 

I have been taken to task because some years ago I ventured 
to intimate that there might bcafalse note m this Whig chorus 
in favour of the doctrine that the Americans were wrong, and 
that Mansfield was consdtudonally right — ^which, of course, 
would mean that Filmer and Hobbes were also poliacally 
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right. I have in the meantime found nothing which leads me 
to retract the opinion then expressed: that Mansfield was 
wrong in his interpretation of the Enghsh constitution, and 
Hobbes, as well as Austin after him, unsound in his definition 
of political supremacy. But you should not be asked to accept 
such disreputable views as this without proof. In support of 
them it is necessary for me to show two things at least: First, 
that the theory of Hobbes is pohtically bad; and second, that 
it is not a necessary clement in the Enghsh constitution. Is the 
accepted political doctrine true, then, that every sovereign 
must have arbitrary power, and that the English parliament 
in the reign of George Hi had such arbitrary power constitu- 
tionally? 

You know, of course, that some leading Americans in the 
eighteenth century ventured, as I am now doing, flatly to deny 
Mansfield’s constitutional dictum and Hobbes’s theory, but 
It is the fashion at present to call them rmstaken. In 1768, 
Samuel Adams set mrth m the Massaelmsetis Circular Letter a 
view borrowed perhaps from Lord Camden, but utterly 
inconsistent with Mansfield’s law and Hobbes’s politics, when 
he said “that it is an essential, unalterable right, in nature, 
engrafted into the British constitution as a fundamental law, 
and ever held sacred and irrevocable by the subjects within 
the realm, that what a man has honestly acquired is absolutely 
his own; which he may freely give, but caimot be taken from 
him without his consent”. Another statement from the same 
document is even more significant, a recognition — to use 
Adams’s own words — “that his Majesty’s high court of 
Parliament is the supreme legislative power over the whole 
empire; that in all free states the constitution is fixed, and as 
the supreme legislative derives its power and authority from 
the constitution, it cannot overleap the bounds of it, without 
destroyingits ownfoundation; that the constitution ascertains 
and limits both sovereignty and allegiance”. You will notice 
that, like ^ean Bodin, Samuel Adams calls his sovereign 
“supreme”, but in the same breath says that he is limited. 
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But it is no solution of diis important problem of sove- 
reignty, and it is certainly no adequate refutation of the views 
of Hobbes and Mansfield and of their many present-day 
foUowen, merely to quote against them the words of an 
cightccnth-ccntury opponent. If Adams was right — and I 
think he was — and they wrong, it is necessary to show that 
his pohcical wews are at least not unreasonable, and that his 
constitutional doctrine is based on eaihcr English precedent 
or received opinion. We must therefore examine me earlier 
growth of the ideas of sovereignty, and also attempt to test the 
truth of Adams's assertion that his view of sovereignty, and 
not Mansfield’s, was “ engrafted into the British constitution”. 
This is a matter of considerable importance, theoretical, 
historical, and practical, and it should be treated fully and 
proved at every point. There is, unfortunately, not time here 
for either complete statement or full proof, and I must be 
content Wth an outline that may, 1 am afraid, seem both 
fragmentary and dogmatic. 

We return, then, to our original questions: Is all supteme 
power by definition an arbitrary power, and did such an 
arbitrary power belong to the sovereign in England? Filmcr 
and Hobbes assert both in the seventeenth century. Both 
were denied by a number of publicists and lawyers, to some 
of whom I should like to call your attention. For the moment 
the first of these to be noted is Jean Bodin. Writing in I576> 
he declared that both England and France were royal but not 
scignorial monarchies, that both were “ absolute ”, diat neither 
was arbitrary. But can any government be at once absolute 
and not arbitrary? Is this not what Filmer called it, a con- 
tradiclio in aJjecto”? Bodin thought not, and his explarution 
might be briefly summarized thus: In every royal monarchy, 
which to Bodin means every monarch with free men and not 
slaves as its subjeas, and to him both England and France were 
such; in faa, in every association of men whatever which is 
truly political, what makes it a state is the existence of a 
government; but not any government. It must be a govern- 
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mcnt animated by justice and founded upon law. Otherwise 
the association, will be no better than a band of robbers, and 
^v]Il, in fact, be a robber band instead of a true respublica or 
commonwealth. To be a true state, it must be founded m law. 
It must therefore have a lawful ^mework, a form of the 
state, a constitution, and this must be an embodiment of right 
and justice. Of necessity this involves a distinction between 
those rules which form and enter mto this constitution itself, 
on the one hand, and on the other, those provisions which 
may be made by authority delegated by the constitution. 
Bodin’seonceptionof arepubhe and of the sovereign authority 
in it can only be understood m hght of this fundamental 
distmetion between constituent law and ordinary legislation. 
There is and there must be, in every free state, a marked 
difference between those laws which a government makes and 
may therefore chang,e, and the ones which make the govern- 
ment Itself, The government set up under the terms of the 
consatuuon %vill be supreme, and Bodin even calls it “abso- 
lute”, whether it is the government of one man, of a few, or 
of many. Ins“freeo£thclaws”,hesays,bmbydiishemeans 
free only of the ordmary laws which the government itself 
has made or may make. He docs not mclude among these 
laws the fundamental pnnciplcs of the constitution under 
which the government itself conies mto bemg, which define 
and set bounds to the supreme organ in the government so 
created. The sovereign or supreme authority established and 
defined by a fundamental law is bound absolutely by that law, 
though he is free of all odier laws. He could no more change 
these fundamental rules than one can change the law of his 
bemg. It is as impossible to do so as it would be for one to lift 
himself by his own boot-straps. But after all, what is this but 
to assert what Samuel Adams asserts and what Hobbes denies 
— that the sovereign cannot overleap the bounds of the con- 
stituuon which gives him being, wi^out destroying the very 
foundation on which all his audiority rests? 

Bodm’s limitations on the sovereign’spowerjustmentioned 
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are often regarded as a &tal logical flaw in his theory. As 
filmer put it, it is contradictia in adjecto. The view of Filmer and 
Hobbes is still frequently said to be the only consistent theory 
of pohtical supremacj’, and Bodm’s de^tioa from it u 
attributed to a mere confusion of thought on his part- It is 
true that the dieory of Bodin and that of Hobbes have very 
httlc m common. The)’ are poles apart. The former is a theory 
of law, the latter a theory of might. One must choose which 
of the two he thinks the truer formulation ofpohacalreladons. 
He cannot waver beween two opinions on this. If one of 
these theories be true, the other is certainly falser Nor can 
they be combmed. They arc mutually exclusive. Much of the 
obscunt)’ m the modem discussions of sovereignty is due to 
a failure to make clear distinction bctu’cen supreme might and 
supreme audiorit)'. Wc too often forget rhat if we 
supreme authorit)’, that audiority must he defiued, if defined, 
then limited by its defrniaon, and by a definition outside and 
higher than itself Frequently we arc caught appl)mg to a 
supremacy of mete might terns which are app^iiare only 
to a supremacy r(»T t i ng m bw, and vice versa. The result is 
confrmon. I am more interested just now in trying to avoid 
fliis confusion than in persuadioe you that Bo^ u right on 
this important matter, and Hobbes wrong. We must, how- 
ever, mevitably choose between these two theories, and to 
me die Reditsstr.nt, of which Bodin seems to have given us the 
first dear analj-sis in 1576, seems not only completely con- 
sistent and logical in itself but infinitely preferable to its 
competitor as an analysis of actual political relations, and free 
also of die disastrous practical results whidi history’ shows as 
arising from the more aibitnry theory of Hobba. For, as 
Aristotle says, “Law is reason without passion”. Ifwcdeny 
Bodin’s essential distmcdon between the fundamental and the 
ordinary bws, what justification have we for our American 
consamoons or bills of rights, or, for the matter of that, for 
any written constimnons, or for any bills of tights? 

But to go back to the issue with which we started, between 
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Lord Mansfield and Samuel Adams; if \\-c arc to prove the 
case in favour of the latter, \vc must do more than show tliat 
Bodin’s theory is not untenable, more even than danonttratc 
its supcrioricy', theoretical and pracrical, over Hobbes’s ilteor)* 
of the state. In addition to that we must make it clear from 
earlier precedents or authorities, that it was Bodin’s sove- 
reignty and not Hobbes's whidi tvas “encrafted into the 
British constitution”, to use Samuel Adams $ phrase. 

Our hmited time \w\\ not permit an cxliaustivc examina- 
tion, but a fcwstnking instances maybe given. It is important, 
however, to note clearly at the outset, tliat if Hobbes was 
right; if Mansfield was right and John Austin a ccntuiy ago, 
and Sir William Holdsworili to-day; if these men were right, 
or even Sit WiUum Blackstonc; then Ricliard Hooker wvis 
certainly \\Tong, and Sir Edward Coke, Sir John Elior, Sir 
Roger Tw^-sdcii, Sir Matthew Hale, and many more. If 
Filmer’s saving is true, that ”e\'ery power of making lau-s 
most be arburar)*” , then John Hampden was merely wrong- 
headed rather than patriotic in resisting die enforcement of 
the ship-money writs; but if by any chance we sliould think 
Hampden's resistance legally, or. at least, politically justified— 
and some of us, I chink. Iiavc some suspicion of it— why, then, 
should we deny a like justification to James Otis, or to John 
or Samuel Adams? Yet our modem American hisrorians, 
nine out of ten of them, arc doing just that! I have little 
enough respect for the slavish doctrines of Hobbes in them- 
selves, but who could help admiring the slciglit of hand of the 
magician who can pull so big a rabbit out of so small a hat? 
Foe nearly three hundred years now Thomas Hobbes has been 
palming off on us mere might as the highest authorit)' in the 
State, in the place of right; and the triB: still works! 

But let us sec if Hampden and Adams really had any 
autliotity for following Bodin as they did instead of sub- 
mitting to a power admittedly “arbitraty”. I can give only 
a few instances, and among the many I must omit arc some 
important statements of Sir Edward Coke. The first I sliall 
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give comes from the great debate in Parliament in the year 
i6io on the question ofjame$rswcll-knovm“bookofrates”. 
The book of rates would have imposed on Englishmen a 
whole senes of taxes, and James tried to authorize it W mete 
royal proclamation without consent of parliament. This was 
resisted in the Commons m l6lo, and in the coune of the 
debate the following remarks were made by Sir James White- 
locke, an able and eminent lawyer, and later a justice of the 
Court of King’s Bench. I ask you to note the close corre- 
spondence of his views on sovereignty with the essentials of 
Bodm’s theory, and also the way in which he tried to fit that 
theory into English political conditions, by his clear recogni- 
tion of the necessity for co-operation between the king and 
the two houses of parliament in Icgblation, in his defimaon 
of the sovereign in England as “me King in Parhamcnt”. 
Speaking to the quesQon noted above, he said, in patt: 

The case m terms is this. The King by his letten patcnu before 
rented hath ordained, willed and commanded, that these new 
impositions, contained ui that book of rates, shall be for ever 
hereafter paid unto him, his hein and successon, upon pain of 
his displeasure. Hereupon the question anseth whether by this 
edict and ordinance so made by the Kmg himself, by his letters 
patents of his own wiD and power absolute, without assent of 
parliament, he be so lawfully endded to that he doth impose, as 
that thereby he doth alter the property of his subjects’ goods, and 
IS enabled to recover these imposirions by course of law. I think 
he cannot; and I ground my opinion upon these four reasons. 

1. It is against the natural frame and constitution of the policy 
of this kingdom, which b Juspuhticum tegni, and so subverteth the 
fundamental law of the realm, and mduceth a new form of state 
and government. 

2. It IS against the mumcipal law of the land, which b Jus 
privatum, the law of property and of private right. 

3. It is against divers statures nude to restrain our King in thb 
point. 

4. It b against the pracdcc and action of our commonwealth. 
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For the fint, it be admitted for a rule and ground of state, 
that in ever)’ commomvealthandgowmment there be somerights 
of sovercignt)’, jura majestatis, which regularly and of common 
right do belong to the sovereign power ofthat state, unless custom 
or the pro^'isionaI ordmance of that state do othcr,\nse dispose of 
them; which sovereign power ispolesias suprema, a power that 
can control all other powers, and cannot be controUed but by 
itsdf. 

The sovereign power is agreed to be tn the Kmg; but in the 
Kmg IS a two^ald power; the one in Parliament, as he is assisted 
with the coment of the whole state; the other out of parliament, 
as he IS sole and singular, guided merely by his own will. And if 
of these nvo powen m the King one is greater than the other, and 
can direct and control the other, that 1$ suprtma pptestas, the sove- 
reign power, and the other is lubordmata- 
it will then be easily pro\xd that the power of the King m 
parliament is greater than his power out of parhamenr, and ^oth 
rule and control it; for if the King make a grant by his letters 
patents out of parliament, it bmdein him and his successors; but 
oy his power tn parliament he may defeat and avoid it, and there- 
fore that is the greater power. If a judgment be given in the 
King’s Sench by the King himself, as may be and by the law* is 
intended, a wnt of error to reverse this judgment may be sued 
before the King in parliament. So you sec the appeal is from the 
King out of parliament, to the King in paihament. For in acts of 
parliament, be they laws, grounds or whatsoever else, the act and 
power is the King s, but with the assent of the Lords and Com- 
mons, which maketh it the most sovereign and supreme power 
above all and controllable by none. 

It must be borne in mind that it was a hang and not a 
parliament that Whitclockc was opposing, and there are some 
things in this long statement whi^ are certainly additions to 
Bodin’s theor)’, and perhaps in one respect some incon- 
sistency ;but in essence the two political doctrines axe identical. 
In bodi, the sovereign power is supreme and uncontrollable, 
but it is nevertheless a powxr dc^ed and limited by “the 
naturdftameatid <»nsticussowoCthe policy ’’ of the kingdom. 
Even though Whitelockc’s sovereign is a parliamentart' 
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sovereign, as Mansfield also nude it, it is not an arbitrary 
sovereign, as Filmer declared every sovereign must be, or as 
Mansfield said the English parlument actually was in 1766. 

The next illustrations I shall give come from the martyr to 
the prinaple of freedom of speech in Parliament, Sir John 
Ehot, and they are the more mteresong because they were 
wnnen m the prison in which he was soon afterward to die. 
Ehot’s modem Whig biographer, John Forster, has made 
frantic efforts to prove his hero a Whig holding the pohtical 
pnnaples common to most of die Whig party long after the 
Revolution of 1688, but to accomplish it he has been com- 
pelled to garble some ofEliot’s statements and suppress others 
to such an extent that his life of Eliot is one of the most striking 
examples of what a biography should never be. For Sir John 
Eliot was no Whig, and up to the dme of his death there were 
in England no ocher Whi«, as Mr Forster defines a Whig. 
The pohdeal cnnciples ofmc Petition of Right are not the 
pnnaples of me Bill of Rights. The former was a constitu- 
tional protest, the latter was a revolutionary enactment. Eliot, 
like thefoundets of Massachusetts Bay, belonged to thegenera- 
uou of the Petition, not of the Bill. He was a monarclmt, and 
It was absolute monarchy, nothing less, which he advocated; 
but, for all thar, it was no arbitrary monarchy, for it was 
grounded m law not upon might, and was, therefore, himted 
by the constitutional prtnaples which entered into its very 
being and d efini tion. But this is nothing but Bodin s original 
theory m its punty, and Bodm b one of the authors cited 
ofiencst in Ehot’s De Jure Majestatis, from which the following 
extracts are taken. I shall give only two short ones; die first 
illustrating Eliot’s notion of absolute authonty, the second, 
one of the chief constitutional limits to that authority. 

The greater rights of Majesty which are called mere regalia 
(he says) doth so cleave to the bones and person of an absolute 
prince, that they cannot be separated From him without destruc- 
tion of him no more than can die sun beams from the Sun, and so 
cannot be transferred to the solgect. For supreme jutisdictiOD b 
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oftbt nwJtc tlut U cat\«\ot be Tor <bw make <he 

e«entiil diflcrcncc between lubjcetion and lovercif^nty, so tlut 
confonnd them, you l>ring ebem In confmion. 

Tlic next extract it flic hu in bit trratne. 

Wc mint aUo take bced of tbw cxtTcmc tbai wc do iwi con- 
found royal aiitliority with proorktic; at if the King liecame hr 
it tiiprcmc lord of our land* and goo«!t, might thcrerorc alirnatr 
them at hn plcamrc, an<l ditpotr of them at hr thinkt good. For 
It it a ride m l-aw that Rel siue «jn/f/jn/r est modfraior ri orhiter. 
Everyone may ihtpotc of b« own. 

It ouplit to he added liiat die extract* jtnt given come really 
from an Englith trantUtton made by Eliot of part of a batin 
work by I Jenning Amttactit of I lalhe rttadt ; but there can be 
no dotint iliat they were adopted by Eliot at In* own and arc 
an accurate cxprcttion ofliit noliiical view*; a* may be »ecn 
on a careful companton of tlm work with flic AUni^rthlf of 
Mm which Tdiot compoted liimtclf in Englitli thinng hit 
impritonment in the Tower, i have taken pattaget from the 
Dtjure M<ijest,uh ratber than the Monmhlr oj M.vi merely 
becaute the former containt probably the clcarctt and mott 
concite ttacement of potincal view* which crop out in all 
niiot’* writingt. 

Sir Eogcr Twyidcn, the next author whom I *lia 11 cite, wat 
one of tfic greatett authoritici on early Englnli intmutiont 
living in tiic fir*t lialf of the jcventcentli century, an age of 
great antiquarict, IIU view* on the quettion at ittuc will be 
clear from bit Certnine CcntlJfnithm upon the Govfrnuifni oj 
whicli wat firtt printed in 1849 by the Camden 
Society. Tlic author wat atinccrc mnnarchitt. and lie lUilTercd 
immitonment for it at the liandt of tlir parhamctuariaiit, but 
he had alto oppoted thip money, and the pattaget following 
*how hirn to he no hclicver in arbitrary monarchy, 

That fliit kingdom (lie »ayi) i* railed a monarchy it plain to 
any hath read our old hitioriamandlawt. The Conqueror Idmtclf 
rermt it to, an<l diver* ofgootl etteem, both before and after him; 
yff il ii itri.iln till ej Ute all mltert that tvtf /Mff mil, held he wa» 
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There is [the Chief Justice says] a threefold effect of the laws 
of this or any other Emgdom. i. Petertir C«>frflVa. This extends 
to all the King’s subjeas, hot doth not extend to the King, he is 
not under the coeravc power of the laws. 2. Potestas Dtrecliva, 
and this ohhgcs the King and we need not go further for evidence 
thereof than the solemn oadi which he at his coronaaon, 
the Iterated confirmation of the great charter and those other laws 
and statutes that concern the hberiies of his subjects. 3. Potestas 
Imtans, and thus the laws also m many cases bind the King’s acts 
and maVi* them void if they are against law... .No good subject 
that understands what he says can main* any quesdon w'here the 
sovereign power of this kir^dom resides. The laws of the land 
and the oath of supremacy teach us, fhar the King is the only 
supreme governor of this realm, and as inndfof to that supreme 
power he hath among otbets these great powers of sovereignty. 

He then esumerates the various powers of the long , sue in 
number, such as the power of maVing war and peace, the 
pardoning power, etc., and closes with the king’s power of 
malfmg Uws. ’’Tbesc laws”. Hale declares, '°aie his laws 
enarted by him.” These sir powers, in the words of Lord 
Hale, “arc the great jure summi imperii that the louts o^^this 
kingdom have fixed in the Crown of ^gland”. “But yet', he 
adds, “there are certain qualifications of these powers”, and 
enumerates some, especiuly of die law-making power. This 
requires the assent of ParlianieDt. 

. .generally the King’s ptodamadon cannot make a law, but 
laws are to be made in tlui solemnity and with the advice of 
Parliament. Though these things be cnquesdonahly true, yet there 
are certain spccolaiois rhar take upon them to correct all the 
govemmenn in the world and to govern them by certain nooons 
and fanaes of their own, and arc transported with so great con- 
fident and opinion of them that they think aQ states and king- 
doms and govemmenn must presently conform to them. And 
these arc some of the notions they vent. That there can he no 
gualificanons or modificanons of the power of a sovereign prmcc, 
but rhar he may make, repeal, and alter what Ians he pleases, 
impose what taxes he pleases, dentate from his subjects’ property 
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Howandwhenhcpleasc.. . .Those wildproposidons arc i. Utterly 
false. 2 . Against all natural justice. 3. Pernicious to the govern- 
ment. 4. Destructive to the common good and safety of the 
government. J. Without any shadow of law or reason to support 
them. 

Thus far Sir Matthew Hale. 

He certainly leaves little doubt as to his own views on the 
question at issue, or as to his opinion of the views of the 
“speculators’* who have opposed them, Hobbes in particular. 
His own notion of sovetagnty seems practically indistin- 
guishable &om Bodm’s. In what important way, I may ask 
m addition, can it be distinguished from the view of Samuel 
Adams? No doubt both rejea the “wild propositions’' of 
Hobbes, and Hale gives his reasons, supported by many 
precedents, all of which I have had to omit. 

Sir Wilhara Holdsworth’s comments on these passages 
from Lord Hale seem slighdy naive. They occur m a lecture 
delivered a few years ago in me Law School of Northwestern 
University. “Even at the end of the seventeenth century”, 
he writes, “the theory of sovcrciOTcy was cither very loosely 
held, or even misunderstood both by statesmen and lawyers. 
Hobbes, the one Englishman who had really grasped the 
theory, Ciiled to influence his contemporaries because his 
theories were defeated by statesmen like Clarendon, by 
lawyers like Hale, and of course by all theologians.” Lord 
Hale, according to Holdsworth, was particularly dense in 
regard to these matters. “He interpreted sovereignty as 
meaning simply a supremacy, which was not incompatible 
with the supremacy of Parliament or the law in their several 
spheres. This sovereignty he attributed to the king; and then 
proceeds to show that the sovereignty, whidi Hobbes 
analysed and explained, was contrary to rules of English 
law.” Sit WiUi^ Holdswordi’s puzzled amazement at Lord 
Hale’s strange opinions, as indicated in the sentence just 
quoted, is probably natural enougli in a convinced Ausrinian. 
It is almost as though the great chief justice had stood on his 
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head m his own court. That Lord Hale, of all men, should 
announce such a view of soverdgnty seems wellnigh in- 
credible. How could anyone as learned as Sir Matthew Hale 
possibly differ from “the one Englishman who had really 
grasped the theory”! But may it be, after all, that it is not 
Hale who misunderstands Hobbes, but Holdsworth who mis- 
understands Hale? Or do I misundentand Holdsworth? 

There is clearly a misunderstanding somewhere. It is even 
conceivable that “the one Englishman who had really grasped 
the theory ” had failed to grasp it quite alh Perhaps, in the long 
run, Lord Chancellor Northmgton, in supportmg the De- 
claratory Act of 1766, was wise when he said, "My Lords, 
I seek for the hberty and comatuooQ of this Kingdom no 
farther back than the Revolution; there I make my stand.” 
It certainly was the safer course. Although modem historians 
m agreement with Northington's consanidonal views have 
not always been quite as Ct^ as he, one suspects that their 
actual procedure Im often been not far different from his, and 
their occasional excursions back be)*ODd the Revolution have 
usually given further proof of the Chancellor’s good judg- 
ment. 

But be all this as it may, I think I have at least succeeded in 
placing old Samuel Adams in fmly distinguished company, 
and perhaps in establishing the right to put to the modem 
"Whig historians and to the American lawyers and historians 
in then wake — ^which I fear means most of them — one simple 
question: How do you manage to justify the conduct of John 
Hampden, and at the same time to condemn the theory of 
Samuel Adams? 

But, It may be asked, why dig up diese ancient precedents 
and views? If Lord Chancellor Northington in 1766 was 
content to go backno farther chan the Revolution, why should 
Adams do it two years later, or why should we do it now ? 
Whether the kmg had an arbitrary power in Charles I’s time, 
as Filmer says, or whether he had not, parliament, which 
succeeded him as sovereign, surely had. Blackstone says so! 
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I am afraid our American lawyers and historians have too 
often been content to leave it at that; but should such an easy 
answer satisfy us? Can one be content to leave the question 
there? And this is no merely academic matter. A settlement 
of the far-reaching issues facmg us in America now, if it were 
to follow the lines of Himer’s and Austm’s thought, might 
easily lead us to the arbitrary government based on popular 
support which lately tore up the Weimar Constitution and 
overrides all limitations m Germany to-day. Or shall we, 
instead, rctam the view of Samuel Adams, that the constitution 
IS fixed, and that the limits set in it cannot be overpassed, not 
even by the sovereign? 

If we do, we must be ready to accept the gibe that we arc 
“medieval ", and in Professor Pollard’s view, and Sir William 
Holdsworth’s, undeveloped or “rudimentary” when com- 
pared with Hobbes or Austin; but to a mere mcdicvahst like 
myself such a gibe is not after all a very terrifying one. I ven- 
ture therefore still to prefer Bodin to Hobbes, Hale to Black- 
stone, Camden to Mansfield, and Maitland to Holdsworih; 
and with Maitland 1 cannot but agree, though probably for 
very different reasons, that “j.a. [John Austin] ao®”. If this 
is distasteful to the modernist as a “medieval restoration”, 
I must ask him to make the most of it. For if his modernism 
is nothing more than a revamped Austmianism, probably the 
best present-day representative of it is Herr Hitler. 
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restoration of feudal privileges and feudal jurisdictions, 
inimical alike to the Crown and to the growth of really 
popular hberties.”^ 

M. Pctit-Dutailhs agrees with this view — the political con- 
ceptions of the baronage in the struggle were “childish and 
anarchical”. “The English nobility of that day has not the 
idea of law at all”;* and it is expressed also by Pollock and 
Maitland in their great history of the English law; 

Even m the most famous words of the charter we may detect 
3 feudal claim which wll only cease to be dangerous when in 
coune of time men have distorted their meaning' — a man is 
entitled to the judgment of his peers; the kmg’s justices arc no 
peers for earls or barons. ... In after days it is possible for men to 
worship the words “nisi per legale juifKium parium snorum vel per 
legem terrae". . .because it was possible ro misunderstand them.^ 

This is a radical and revolutionary departure from the 
traditional view held from the fourteenth to the nineteenth 
century, that m this chapter we have our classical statement 
of the nght of the subject to a trial “by due Process of the 
Common law”,^ our greatest constitutional check upon 
arbitrary infringements of the liberty of the individual, whose 
ultimate effect was “to give and to guarantee full protection 
for property and person to every human being who breathes 
Enghsh ;ur ”.5 

Some centuries of decisions have thoroughly established 
this traditional mterpretation as a matter of law, and have 
given it a legal vahdity entirely independent of its origin in 
1215. Nevertheless it is rather startlmg, and to the legS his- 
torian interesting, to find the constitution makers in our states, 

‘ Magna Carta, p 449. 

* Studies and Notes Supplemetilary to Stutts’s '‘Constitutional History" 
(English rranslinon), p. 145. 

j History of English Law, 2nd cd. i, p. 173, n. 3 - See also Professor 
Edward jenks, “The Myth of Mag^ Carta”, Independent Review, iv, 
p. 260 (1904), for a more extreme statement. l 2 Inst. 50. 

5 The RiseandProgressof the English Constitution, by Sir Edward Creasy, 
13th ed. p. 151, n. Sir Edward Creasy was Chief Justice of Ceylon. 
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Shall ^\x adopt the traditional \*icw that tliis included *' every 
human bcintt who breathes Enghslt air”,' and thus extend its 
guarantees to \*illains, as Cohe d>d Shall s\x accept the more 
restricted applicatiott of the w'onU preferreil by McKechiue. 
winch includes freehohlers merely Or shall we accept the 
stall narrower naterptetation. ancUadang only tenants by awh* 
tary tenure, insisted on m the scarntcenth cenmr)' by old 
RoWrt Brady, '* Doctor m Physick”. who sa\ s “/i/vri hoinitics 
most properly wxre those which held in .Mi/iMry, or Kv.ij^hts 
Sm-w, and in this sense of the wwrds. all the Etr/s. Rm'fis. 
Knights, and e.’A’m that held Km^^hts Fees:, or p.iTt of Ktt[^}:!s 
Fees, were called and estcemetl Fretfien".* 

This cjiH'stion. It is olmous, is a fundamental one, and our 
interpretation of the whole chapter wall m large part depend 
upon what solution \'x adopt. If the grantees here include 
none hut feudal lor\l>. then we must liisniKs tlie rest of the 
people as “only followxrs”, who merely "helpesl to augment 
the noise”. 

If hfen hi'f'w.es meUasie men <'f Ussaxt degree, we naav 
continue to hold, as Stubbs does, that “It is the cvsllective 
people who really form the other high contracting parrv' m 
the great capitulation’*.^ and that the Qiarter is therefore the 

‘ Hi.v. p. S7. * 2 Inst 4 S. 

J CffM, pp, 44S*9. 

^ .iT /rt.'r.'Jj.ti.’rt r.’ iw Oi/£ryfuS /RjT.'ry {i(-S4),GK\ts2n-.p, .sex This 
mtri« the /i.Vr to the taum-«>-chiff of the King, holding 
by (eudj tcniirr, or a mesne lotJ, hohlm? by a nmilar temue. and could 
es^d no funher down in the fendal hietarehy than the holder of a 
kmghfs fee. “These wre thcFree-n**, sajt Prady, “which made such 
a Gy for their LiVrftVj, (as appears by most of which is 

only an eIki.VT.iertf of the and a RrUxUwt of the iVwiif Ti'nxres) 
the rest were bur only F\'V,'um. and helped to the .Wise; thr\ 

were no Lri'^Xfafrerj,. . .for ’tu not ptobable, ^at those Men that hai 
the Ivtce of the Nanon. would penmr Men of Kep«.*.i.*i.'i to share 
with them in Those Aat had die Power ot this, and other 

Nations (i-jCt,-f.\alwrmtMweLajKs,mlTae the Pwpk’* (ibip. $'!• 

Btadv wai ph\‘sidin-in-ordinan’ to Charles If and James 11 , 

* lUst.'ry, t, 6th ed. j». 570. 
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first great public act of the nation, after it has realized its own 

identity”.* 

The verbs 161HIHS and mi/temiu have also given rise to widely 
varying interpretations. Tlic prevailing construction has been 
Sir Edward Coke’s, that 

No man shall be condemned at the king’s suite, either before 
the king m his bench, where the pleas arc coram rege (and so are 
the words, nec super eum thirmis, to be undentood) nor before any 
other commissioner, or judge whatsoever, and so are the words, 
nec super eum mitlemus, to be understood, but by thejudgemenr of 
his peen, that is, cqualls, or according to the law of the land.’ 

This view was adopted by Hallam,? and has apparently been 
accepted in more recent times by Mr Pike m his Constitutional 
History of the House of Lords.* This is the most generally 
accepted version of ibitnus and mittemus and makes them refer 
exclusively to the form of judicial procedure admissible. 

Mr McKcchnic’s reading of these words is altogether 
different: 

Their object was to prevent John from substituting violence 
for legal process; from taking the law into his own mnds and 
"going against them" with an army at his back, or “sending 
against them” m similar wise. He must never again attack per 
vtm et arma men unjudged and uncondemned.. . .It was the use 
of brute force, not merely a limited form of legal process, which 
John in these words renounced 5 

It was, in short, not the manner of judicial procedure, but 
the complete absence of it that constituted the grievance 
underlying this provision. 

Here is a divergence of construction of the most far- 
reaching character m its effect upon our interpretation of 
chapter Jp as a whole. 

* IbiJ p. S7i. * 2 Inst. 46 

S Middle Ages, ch 8, pt 2, $ 10. He tiansUtes ibimus “Nor will we 
pass upon him ” 

* P. 169. He translates ibimus and mittemas: "Nor will we proceed 
against him, or direct proceedings against him " 

5 Magna Carla, pp 447-8. 



Due Procesi Law in Magna Carla pi 

Still another arises upon the words, "by the legal judgment 
of his peers" {per legale judicium parium suorum). 

The accepted equivalent of tlus famous phrase has been, up 
to recent times, trial by jury. “I believe that the trial by peers 
here spoken of means trial by jury ”, says Sir Edward Creasy. 
"The words will bear this meaning; it is certainly impossible 
to give them any other satisfactory meaning, and it is idle to 
suppose that they were thus introduced into the Great Charter 
without bemg designed to be seriously significant.”’ 

Curiously enough, however. Sir Edward Coke seems 
hardly to have accepted this view,* and m recent years almost 
all historians seem to have rejected it. “It is now generally 
admitted that the phrase judicium panum does not pomt to trial 
byjury.”3 Rather it seems to require that the new trial by 
jury is to give way, m cases where the rights of feudal lords 
are involved, to the familiar older procedure by judgment of 
die lords of the fief, who are the suitors and peers of the court 
— parescurtis. In die differentmterpretations of this expression, 

’ The Rise and Progress of the English Consliiution, p. 221. This view was 
accepted in the courts at a very early date. Just at the opening of the 
fourteenth century there is an interesting case of a knight arraigned before 
the King’s justices for rape, who objects that he is a knight, and dierefore 
entitled to a trial by his peers — “Ego sum miles, et non debeo judicari 
nisi per meos pares ’’ To mu chejusoce answen, “ Since you arc a Knight, 
wc arc willing that you bejudgra by your wen” — per vestros parts, and, 
the reporter adds, "Knights were named". The accused was satisfied 
with uus, but excepted to those jurymen who had already been on the 
jury, which presented him — ^“In pares meos consennam, sed non in 
duodecim per quos sum accusatus” (Year book, 30-31 Edw. I (Rolls 
Senes), p. 531). Here it is clcar,/rst, that the pares arc a trial jury; second, 
that such a jury is believed to comply with the requirement for a judicium 
parium-, third, that a knight is believed to be entitled to this protection; 
fourth, that the requirements arc not complied with if a kmght is tried by 
a jury of men of lower status. 

Numberless citations of this interprcuaon could be made from the 
law reports, both English and Aroencan, and from other sources. It has 
been the generally accepted interpretatioiL Barrington, in his Observations 
on the Statutes, written in the ei^tccnth century, taatly assumes that no 
oiber is possible; and all out consatuuoiis, state and festal, assume it. 

* 2 Inst. 48, 49. 3 Pollock and Maitland, i, p. 173, n. 3. 
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then, we find another divergence of view which touches the 
very foundations of our constitutional system. 

In hke manner there has been much discussion as to whether 
the particle vel, which connects judicium parium with the 
expression per legem terrae, really means or— thus making the 
procedure per legem terrae an alternative to the Judicium parium, 
and therefore diflercnt and distinct from it — or and, which 
would make Judicium parium and per legem terrae simply 
different parts of the same procedure, and complementary to 
each other, instead of being alternative, mutually exclusive, 
antithetical, or in any way incompatible one with the other. 
It is, of course, a question of no small importance whether 
judgment of peers is merely a regular procedure per legem 
terrae, or rather something exceptional, outside and beyond 
"due process of law”. 

Hallam suggested, in a rather hesitating way, that vel should 
properly be read and.* This construction is also adopted by 
Pollock and Maitland,* and Professor G. B. Adams, 3 while 
Mr McKechnieconsiders the ma«er"almost beyond doubt”.^ 
To Mr Vernon Harcourt, on the other hand, this interpreta- 
tion seems the "acme of absurdity,., .a violation of the most 
elementary principles”.* 

In our consideration of chapter 39, we have m the last place 
to reckon also with the widely different views now held as to 
the meaning of /ex terrae, in some respects the most important 
phrase in the whole provision. 

* “This teally seems as good as any of the disjunctive intcrprctatioiis, 
but I do not offer iC with tnudi confidence” [Middle Ages, ch. 8, pc. 2, 
n 16) Hallara, of course, in jb/kihw wntajji read tnal byjury, whichhe 
naturally thought not inconsistent wim “the law of the land 

* Histery of English Laiv, i, p 173, n 3 

3 r/ie Orijjjn o// 7 ie £n^/isA GiHsri/Btwjf, pp 262 etseq 

* Magna Carta, pp. 442-3, Mr McKcchnie, as we shall see, considers 
the lex Ktrae here merely as the meihod of proof which follows auto- 
matically on the pronouncing of the judtawn And is therefore the only 
possible readuig of vel 

S His Grace the Steward and "null ef Peers, p 244. 
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Just as in the interpretation of jMtfjcjHirt pariKm, we have for 
lex terrae also a traditional reading sanctioned by some cen- 
turies of unhesitating acceptance, and inextricably woven 
into our fabric of existing constitutional law.This interpreta- 
tion is well expressed by Coke’s classical phrase, “ due process 
of law”. But this view, though so long accepted, has, like 
“tnal by jury ”, recently been the object of minute examina- 
tion, and some histonans have rejected it altogether. 

In Mr McKechnie’s view, for mstance, the barons of 121 5 
had no concepuon of any “law of the land” m the sense 
conveyed by that expression to-day. They meant by the 
expression lex terrae to include nothing more than the modes 
of trial then in common use. Lex terrae, then, means merely 
a form of procedure, “wager of law”, for example. It has 
nothing to do wth substantive law or national customs. “The 
Great Charter promised that no plea, civil or criminal, should 
henceforth be decided against any freeman until he had failed 
in the customary ‘proof’ — ^whether battle, or ordeal, or 
othersvise.”* 

This view of the procedural character of the ancient lex 
terrae is held, apparendy, by Mr M. M. Bigelow, though he 
would add presentment by a grand jury to the three older 
methods included by Mr McKcdmic.* The great authority 
of Sclden is also upon this side.^ It needs litde reflection, hosv- 
ever, to see what havoc such a reading would play svith the 
accepted view of Magna Carta. 
InattempringanexplanarionofthcsediiScuItandimportant 

’ Magna Carta, p. * KstoryfProctiare, p. 155, n. 3. 

3 “I would English it thus: ...orhy trial of him by oath, or wagtr, and 
doing his bur. Lex terrae here is only as it ngniSes in <im/«ere legem terrae. 
And ley gager, and a jury are the two trials, as I suppose, there thought 
on. . . . Every one knows that at this day vadiare legem, is to offer the oadi 
upon mal that ivay, and fscere legem is to make the oath. All which shew 
that lex and kx terrae, signify in this notion only the oai of a man not 
disabled by law" ("Notes on Sir John Fortcscue, De laudibus legum 
Angliae.cb. 26". edited by WJkins, m, cols. 1895-^. These Notes 

were fint published in 1616). 
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expressions of chapter 39 of Magna Carta, the investigator 
must, so far as he can, try to rethink the thoughts of the barons 
at Runnymede — “Contcmporancacxpositio est fortissima in 
lege”.* To do so, the obviousplacc to turn to first >vill be the 
odier provisions of the Charter itself. If this fail, recourse may 
be had to other documents contemporaneous ■with the 
Charter, or nearly so, together with an examination of the 
antecedents of Magna Carta and the circumstances which led 
up to the grant. It is proposed here to examine briefly the 
most important of the problems raised by these ambiguous 
expressions of the Charter by recourse to these three sources 
of information. The appbeadon of the first two— similar 
expressions within and without the Charter— calls for no 
explanation. But to apply the third— the antecedents of the 
Charter and the arcumstances of its granting— requires some 
prebminary sutement of the nanm and impoitance of these 
prior documents and the events wbch lay behind the words 
of 121 5. The series should probably begin with the coronation 
charter of Henry 1 , sccoon 13.* 

' a last tt. 

* Liebermann, Cesetze Jtr Angebathseti, 1, p szi. The invesoginon 
might, of course, be pushed back snll lurcher, for Henry Ts charter was 
HOC wichouc precedents But (his would involve the whole controversy 
as to ongins The ttidiaonal view asserted ui extreme form by Freeman 
and stated very decidedly, though more moderately, by Stubbs, assigns 
a nanotial and an Englisn emgm to bodi (he form and the substance of 
Henry’s charter Its form is (o be traced back through some transactions 
of the two Williams ulmnatcly 10 (he coronation oath of the Angles 
Saxon kings, whose provisions are known to us as administered by 
Dunstan to Echclred (Liebennasin, CeteUe, i, pp 214*17}. The substance 
of Henry’s charter, according ns this view, is, in the mam, the Lags 
Edwardt, or tradinonal law enjoyed E»y Ei^hshmen before the Conquest. 
See also Mr R. L Poole, in En^uh UistotKal Rzvxrw, xxvm, p 444 (July 

1913) 

The non-naaonal or feudal intetpcetaaon of Henry’s charter, on the 
other hand, finds the formal ongiii of die Charter in such Norman grants 
as the Conqueror’s famous charter to London, and its substance in feudal 
rather than m immemorial En^ishcnstom. (See the article by Mr Henry 
L. Cannon, “ The Charaaer and Anttccdenc of the Charter of Liberaes 
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"Lagam rcgis Eadwardi vobis rcddo cum illis cmcnda- 
riombus quibus pater meus earn emendauit consilio baronum 
suorum” (I restore to you the law of King Edward, together 
with those amendments by which my father, with the advice 
of his barons, amended it). 

Passing over the two charters of Stephen and the brief and 

of Hcniy 1 ”, in Amtiitan Haterual Review, XV, p. 57.) There u much 
to be said for this newer feudal view. Any consideraaon of the provisions 
of Henry’s charter will show how large the feudal abuses bulk in it; and 
certainly many of these provistom arc suiccpable of an interpretation 
other than the national one hitherto insisted upon as the only one. But 
docs in Itself warrant the statement that aU these elements are mtro- 

duced at or after the Conquest^ Was there such an antithesis as this new 
school impLes between wnat was naaonal and what was feudal ? It may 
}x true that English insQtuoons had taken on a fat more definitely feudal 
form than ever before. The language of the feudal law, if nothing else, 
would prove that. England, it is certain, had become the fief of a Norman 
lord, and 'O laws were now ordinarily the customs of that fief, “found" 
in feudal fashion by the tenants-UKhief as suitors in the lords’ court, the 
Curia Regis. 

But even chough their form had greatly changed, why should not 
many of these customs have had an Englisn ongm? Henry I’l charter, 
St is true, ptonuses a restoration of the Law of King Edward only " together 
with" (he amendments made to it by William I; but snil it is the Laga 
Edwardi. And the whole provision is hole more than a repetition of an 
earlier one of the Conqueror himself— which is too sigmficant to be 
overlooked — "this also 1 ordain and desire, — that all should have and 
hold the law of Edward the King, as to lands and to all things, with those 
addinons which I have made for the good of the people ofthe English" 
(Licbermann, Cesetze, i, p. 488). 

Another provision of WiUutn provides that every Norman “who m 
the Qme of King Edward, my rdanve, was m England and subjea to 
the dues of the English which dicy call lot and scot, shall pay according 
to the law of the ^ghsh" (Liebennann, Ctsetze, r, p. 487). Though the 
additiotts here referred to were allmthe direction ofa completer (buiilism, 
die maker of them himself assero that the basis of the law “in terns ct m 
omnibus rebus” is to remain Ac law of Edward, Ac King, ho antecessor 
and propinijuus; and Henry I's charter merely reiterates it. 

Even wiAout Ac evudence of these etiactmencs of William I, or Ac 
wdl-Vnown faa Aar Acre was many a Norman m England before 1066 
particeps nnsuetudwum Anglorum”, Acre are oAer reasons for behcving 
that no sharp anoAesis muse be imagined to exist between Ac lex 
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colourless one issued at the coronation of Henry II — few 
promises were necessary in his case, or m Richard’s or John’s, 
where the succession was undisputed and we find no corona- 
tion charters at all — we come to the year 1213. In that year 
the barons refused to follow John across the sea unless he first 
received absolution of bis excommumcanon. Thereupon the 
bishops were recalled who had been exiled during the struggle 
with Innocent III, and Stephen Langton absolved John at 
Angtorum and feuid custom Tlie cotonaaoa charter of Henry I was 
largely a bid for feudal support, lay and clerical. 

The royal "elecnon” so purchased, instead of being the corporate act 
of a tuaonal assembly, u probably to be considered rather as the mdividual 
adherence of a number of powetfid feudal magnates sufiiaeat to secure 
for Henry control of the treasury and the irucbiceiy of eovemroent, 
thus making possible what was mote important than any suen '‘elec&on” 
—the eoconaoon. 

The feudal charactet of Henry’s dtaner is emphasized by the fact that 
1C IS the fint ofiicul act of the king, taafymg these previous promises by 
which the kiogsbp had bea obtained. Henry’s chaner is significant 
because it was a cottnauan dianer But it was not the last of 10 kmd. 
Stephen came to the throne under cucuimtances much the same. The 
rules of succession to the throne were not yet definitely fixed, as now. 
His accession was purchased at a higher pnee rban Henry’s, and the 
obbeaooas he then incurred, as much as anything else, made his reign 
a failure. Ic is clear that his “clecaoa” was as afiaix of mdividual barons 
rather than of “FarLamest”. as a nattonal assembly. From what we 
know of elecnons m the Church (see Esraem, Vunanmiti et la majority 
dans Its flections Melanges Fitting. 1, p. 35 S). together with 

other evidence, we may assume that the person so “elected” would 
ordmanly be presented to the people and received by them by popular 
acclamation, but U would be rash to assert that any such “ranficaaon” 
was a consaniaonal necessity, or that the crowd so assenting was anythmg 
but a fortuitous local gathering The corooaooa was possibly the most 
important element of il, for, as Mr Round says, “£lecuon was a matter 
of opimon ; coronanon a matter of 6ct” {peeffiey de Afiiniei>i//e, p. 6) 
Even if we had no evidence for ir in the diromcles (sec Round, Geoffrey 
de Mandeville, pp. 2, 3, and notes), the importance of lie coronation 
would furnish a key to some of the coacessioas to the Church made in 
the charters 

The facts just ated go far to cxplam die early senes of coronation 
charters, and they fur mA a gronnd for die bchef that these charten are 
fulfilments of promises made m return for firudal support necessary to 
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Winchester. But not until he had exacted from the King 
certain important promises under o.itli, whicli are given as 
follow's by Roger of Wendover and repeated by Matthew 
Pans: 

Moreover, in tliat absolution, the Kmc swore, toudiing the 
holy gospels, tint lie would cherish, defend and mamtaui the lioly 
Church and its ordained against all their adversaries, so far as in 
him lay, and that he would restore tlie good laws of his ancestors, 
secure the "clecnon" These promises niiinly concern feudal mitten, 
because only the great lay and ccclcsiasucal barons were strong enough 
to be worth bidding for. All this tends to support die feudal thcor)’. 
htusf It follow, however, that these feudal concessions arc inconsistent 
with the Lex An^brum, which, we arc told distinctly, was retained “by 
the Conqueror? 

To me die resuln of Mr Chadwick’s ShiJies seem significant here. 
From a careful study of the Anglo-Saxon Chronicle and other sources, 
he concludes that a royal "election” in England in the eighth century 
svas not greatly diiferent from what wc have $«n m the time of Henry I 
or Stephen. “I suspect then.” he $a)'$, "that the 'ele«ion’ of a king was 
onginally the selection or acceptance of an overlord, and iliat the 
‘elccton acted not as the representatives of the tiaaon but as individuals, 
ihough they naturally carried their own dependents with diem” (StiiJies 
en Att^l*'Sx\en hulituthns, p. 36j) 

It IS misleading, then, to place belbrc the student of history the dilemma 
of rejecting a feudal intctpieutiow of Henry I’s charter or accepting the 
Litf.i £i/i<uri/i as ancient national custom. Feudal custom and nanonal law 
did not become incompatible through the changes mtroduced by the 
Norman kings, important as those Ganges were. There is no new of 
explaining away the term lai^a DfirorJi. as used by William or Henr)*. 
There is necessarily no aneagoiusm betssxcii it and feudal custom. 

Enghsh law at this time was both national and feudal, and possibly 
had long been so. It svas now more definitely Ac law of a fief, but its 
substance was not necessarily wholly altered for that. In order to prove 
the feudal charaacr of Henry’s charter, we need not disprove all con- 
nection w’lth the old coronation oath. 

The pnvare compilation drawn up early m the nvclfth centur)’, and 
known as the Le^es DJirerJi Conjessotis, is no authonty, and in no direct 
W'ay corresponds to the EmvrJt of Henry’s charter. Nevertheless, 

the story with which it opens u thoroughly consonant with the ideas of 
customary law then prevailing: “In the ibunh year after the accession of 
William as King of that land, with the counsel of his barons he caused 
to be summoned in all the counties of the land the English nobles, wise 
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and especially the laws of King Edward, that he would remove 
abuses, and would judge all his men accordingto the just judg- 
ments of his court and restore to each his nghts. 

This last IS the significant part: 

juravit rex. .quodquc bonas leges antecessorum suorum, cc 
praeapue leges Eadwardi regis, revocaret, ct iniquas destrueret, 
et omnes hommes suos secundum justa curiae suae judioa judi- 
carec, quodque singulis rcdderetjura sua.’ 

men, and learned in their law, ut order chat he might hear their customs 
from their own bps. These bcmg chosen from each of the counaes of the 
whole country, first dedared upon oath in hu presence, that, so far as 
possible, in a straightforward way, they would make known the pfc^ 
visions of their laws and customs, passing over nothing, changing not h ing 
through deceit" (Liebermaao, Gesetzt. i, p. day). 

Of more auchoncy, but tending to die same result is the sutement m 
the Dtahgus de Suaerta (i, t6) “Cum msignis lUe tubactor Aoglie, rex 
Wtllelmus. ulcenoces insule fines suo subiugasiet unpeno et r»eliium 
mentes tembiLbus perdomnisset exemphs, ne libera de ceteto darecuc 
enotis facultas, decteuic subiecnim sibi populum lun scnpto legibusque 
subicere, Propositis igtcur legibus Anglianis secundum tnpamtam earum 
distmetionem, hoc esc Mercl^elagc,£>ane!age, Wcssexeiilage, quasdam, 
repcobauic, quasdam aucem approbans lUis nnsmarinas Neusme leges 
que ad regm pacem tuendam efficaossime videbantur, adieat." 

Both these satemencs conespond very dosely with the enactments of 
the Conqueror and the charter of Henry I, quoted above. Whatever 
conception of feudalum we adopt, or whatever our belief may be rc- 
eardu^ the feudal or non-feudal ebanaer of insntuuons in England 
before iod6, or regarding the nature of die- English laws which William 
''approved” and the character of the iNfors/rie l^rs which he "added” as 
“emendations” of them, dure B no ground for rejecting these clear 
statements that a certain part of the anoent native law was actually 
retained, and no particular reason for refusing to identify it with the 
Laga Etiwardi. On the general subject see Freeman, Reign of William 
Rufus, n, pp. J56-7; Norman Cpn^it, iv, pp. 32J-5, V, pp. 149-33; 
Round, Feudal England, pp. 225 el seq ; PoUocK and Maidand, I, Bk. i, 
cL 3, G B Adams, American Hatoncal Review, vn, p. Ii, “Ongm of 
the English Consocunon'’, di. i. w^ note B. See also the charter of 
William I to London, Liebemmui, Gesetze, t. p. 486; Leu Wdlelme, 
proL tbii. pp 492-3 ; Qudnpartinn, Argumeatum, iJid.p. 535; Prefano, 
§ 12, ibid p. 543- 

• Roger of Wendover (Rolls Senes). It, p. 8 1 ; Matthew Pans, Chronica 
Majora (Rolls Senes), n, p. 3ia 
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Within a few weeks events happened whtcli scn-c to explain 
the meaning of this oath and to show John’s utter disregard 
of it. John oidcrtd the batons to accompany him to Poitou. 
Thenorthem barons refused, andjohn proceeded to the Nortli 
with a merccnaiy* army to bring tlicin hack to obedience. At 
Nonhaniptonhewas overtaken by Archbishop Langton, who 
had followed him to protest against the exp^don. “saiang 
that It amounted to the greatest breach of lus oath which he 
had ttdten on his ahsohmon. if he made is’ar against anN*one 
inthout ajudgment of his court".* John, m a rage, ordered 
Langton about his business, but the arclibishop followed him 
M*ith threats of excommunication for his men, " and did not 
leave him irnol he had secured for the barons a day suitable 
for their appearing at the coun of the King, and tnere sub- 
mitting to the law".* 

Meanwhile, at a counal at St Alb.in$, u u'as proclaimed at 
the King’s instance, "that the laws of Henr)* his ancestor were 
to be obscr\*ed by all in the realm, and all c\il Ian’s w’cre to be 
wholly Yoid",J But there was a more direct refertnee made 
to the charter of Henty I about this rime, if Roger of Wen- 
dos'cr is to be belie\-ed. He menrions a airrcnt nimour that 
in August J3I3, just befote starring north to prevent John’s 

* “Diccnx, plurimum m utjoriim sm saciamnin. quod in aVsoludonc 

jua jraesawnt, irdundarc. a ahsqutjuihoo cunae suae contra quemptam 
bcUkun fjccm’* (Roger of Wendowr. n, p, Sj). .Matthew Pans has 
“contra quempiam, nrdum suos horomes gtnides bcHum moveret’* 
(Hisf.'ri'j (Rolls Senes), it, p. 14a). 

* “Nonpriusaheo recessu donee diem competentem ad curiam regis 
svniendi ct ibidem joti porsndi haionibus impetrasser” (.Matthew Pans. 
Cfet'w.-a MjJm. n, pp. J51-3). 

s “Praeceptum est quatenm leges Henna a\*i sui ab omnibus in regno 
custodimtur ct otnnes leges iniquae pemtus men-cnnir" (Wendover, 

those laws west,'' sa\s Srutbs, “docs not seem to have been 
ascemined unnl the twenty-fifth of the same month, sshen the ardi- 
bishDp produced the chacccc ofHcary 1“ (SwfcU, Kse.'tiri! I-aoiiaie-a 
t> thi RcUs Saifi. IKaiiT ^ CbreBiry. p. 474. n. a. He refen to the 
meenng at St Paul's). 
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attack on the northern barons. Archbishop Langton, at a 
council of magnates held m St Paul’s, called some of them 
aside, 

and began to address them sccteily, as follows: “You have 
heard”, said he, “how at Winchester I absolved the King and 
compelled him to swear that he would do away with the bad 
laws and would restore the good laws, to wit, the laws of Edward, 
and cause them to be observed in the realm by all Now also a 
certain charter of Henry first. King of England, has been found, 
through which, if you are willing, you may restore the liberties 
long lost to their former condition 

Then came John’s disastrous campaign endmg at Bouvines. 
At a meeting held late in the year 1214 at St Albans, the 
opposition of the barons came to ahead. Thecharter of Henry 
was again produced, and the barons swore that if the King 
refused to grant the liberties they sought they would renounce 
their fealty to him until he confirmed their demands by a 
charter over his seal. They agreed to present these demands to 
the King after Chnstmas and meantime to prepare for an 
armed conflict if he refused them * 

The promised meetuig for presenting their demands 
occurred at the Temple m London after the New Year. The 
account of it given by Roger of Wendover,^ and repeated 
word for word by Matthew Pans,< is very significant: 

Coming there to the King in full military array, the aforesaid 
magnates demanded the confirmation of certain libemes and laws 
of King Edward along with other Lbertics conceded to them and 
the realm of England and the English Church, as contained m 
wnnng in the charter of King Henry I and the laws aforesaid. 
Besides, they asserted that at the nme of his absolution at 
Wmchestet he had promised those laws and anaenc liberties, and 
had become bound to an observance of them by a personal oath.5 
’ Roger of Wendover, n, pp. 83-4. 

* Matthew Pans, Ckromca Majara. in pp. 583-3. 

1 n, p 113 * Chroma Majara, n, p 584 

s “Venientes ad regem ibidem snpiadiai magnates m lasavo sans 
appaiatu militan, penerunt goasdam libettaRs ec leges regis Eadwardi 
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This was the first formal statement of the barons’ demands 
made to the King. John asked for rime to consider, and it was 
granted. He employed the amc to reissue his charter of 
freedom of elecnon to the Church, directed the oath of 
allegiance and fealty to be taken to him throughout the realm, 
and took the vow of a crusader, m order to brand all attack 
on him as sacrilege. 

The barons were also active,' and when the truce expired 
they marched m arms to Brackley in Northamptonshire, 
where they presented to the King’s emissaries a cedtila of their 
demands “ iru.de up for the most part of the ancient laws and 
customs of the realm”.* 

On hearing it read, John rejected it with fury and curses and 

cum alu3 hbemtibus, sibt et regno Angbae et ecclesue Aa^canae con- 
cessu, confirman, prout in charta Henno pnrm « legibus praedtem 
adsenpeae concoennir; asscrebinc praeterea, quod tempore suae absola* 
Qonu apud 'Wmeonum tlias leges et bbertates annquas promiserat et ad 
observanonem earum «e obbgatm per propnum jutamenruin ” 

* Both parties appealed to the Pope john^emissary.WdlumMaucltrc, 
wrote back to the King that repteseocaaves of the batons were urguig 
the Pope to compel John to grant ihetr demands for “their ancient 
liberties, confirmed by charters of your ancestors and by your own 
penonal oach” {anliijuas hberlates suas, per cartas anttcessorum vestrorum et 
propria juramento vestro conjtrmatas). Rymer’s Foedera (ed. of i8i6), i, 
p. 120. The oach was, no doubt, John’s oath at the nme of his absolunon 
in 1213. 

’ Roger of Wendover, n. p 115. "The items also of the laws and 
Lberaes which the magnates there demanded confirmacioa of were 
written in part in the charter of King Henry a htile earlier, la part were 
taken from the anaen: laws of King Edward, as a later history of the 
time declares’’ (Matthew Pans, Chronica Maiora, n, p 586) “A schedule 
. . .in which were mcluded the laws and Lbemes wntten in the charter 
of Henry Pirsi and certain pious andjustUws of King Edward’’ (Matdiew 
Paris, Historia Anghrum, 0, p 155) 

Whether the cedula was the same as the document now generally spoken 
of as the Unknown ChartcrofLibertiei’’ornot is a point much disputed. 
See a summary of the vanom mews in regard to it m Peat-DataiJlis, 
Studies , 116 et Kij The part of the Unknown Charter important foe 
us IS Its fint provision . " Concedit rex Johannes quod non capiet hommem 
absque judiao.’’ 
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proceeded to strengthen his strongholds. Butin a few days he 
himself made a counter proposal which is of the greatest im- 
portance. In May, 1215, he issued letters patent in part as 
follows: 

Be It known that wc have conceded to our barons who are 
against us that we will ncidier arrest nor disseize them or their 
men, and we will not go upon them by force or by arms, except 
according to the law of the realm or pursuant to the judgment 
of their peers in our court (tptoJ tiec eos nec homines suos capiemus 
necdissaisimusnec super tos per vttn uel per arma ibimiis msi per legem 
regm nostri vel per Juduium parium suorum in curia nostra) until 
consideration shall be had by four whom we shall choose from 
our side and by four whom they shall choose from their side and 
the lord Pope, who shall be supenor over them, etc.’ 

This was rejected in turn by the barons, who formally 
renounced their fealty tojohnandmarched onLondon, where 
they were welcomed by the richer citizens at least.* 

After some weeks of negotiation and intrigue, John finally 
consented to grant the demands of the barons, and they set 
the meeting for 15 June, at Runnymede. The barons presented 
their demands probably in the document known as the 
Articles of the Batons, which has been preserved to our day.J 

’ Rot Pal 1, p 141, teptintnl in Ryracr {ed of l8t6), 1, p 128, and 
m Slackstone’s Charters. 

The Pope, in his bull of August 1215 annulling Magna Carta, refers to 
these letters patent as promising to remove “all uic abuses” then exisdng 
(promittens quoJ ante omnia tevocaret wnii>ert0S ebusus quiaimpse fuissent in 
Angliam sue tempore introJuai) (B^ont, Charles, p. 43). It can hardly he 
entirely without significance that the single promise given above is 
referred to as covering vniversos abusus, though too much should not be 
made of it 

* The Liber de AnUqms Legihus says they entered the nty without 
resistance, and entered into a compact with the Londoners on the under- 
standmg that no peace woold be made with John without the assent of 
both parties to it (pp 201, 202) Wendover says the richer dozens 
favoured the harons and that this overawed the poorer ones (n. p. I17J. 

s For an account of the documait and its history, see Blactstonc s 
Charters or McKechnie’s Magna Carta, pp. 200 et seq 
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The clause of these Articles corresponding to chapter 39 of 
die Charter is the twenty-nmdi, “Ne corpus hberi homims 
capiatur, nec imprisonetur, nec dissaisietur, nec utlagetur, nec 
exulctur, nec ahquo modo destmatur, nec rex cat vel mittat 
super eum vi, nisi per judicium parium suorum vel per legem 
terrae.”* 

On the basis of these demands the Charter was drawn up 
and duly sealed. 

These perfectly well-known facts have been placed together 
here only because their assistance will be necessary in inter- 
preting me phrases of Magna Carta otherwise ambiguous. In 
this briefhistory of the years 1213-15 several things are to be 
noted. It seems cleat that an otgamaed and quasi- constitu- 
tional” opposition to John is indicated here. It is aimed 
at the removal of a few very definite abuses. The main 
character of these abuses, the chief ground of complaint, and 
the programme of procedure for redress are aU evident in the 
very begirming, at the tune of the absolution oath in 1213. 
This programme is consistently followed and leads directly to 
Magna Carta. It was a carefully organized opposition and 
points to an organizing mind which originated the plan of 
operation and pursued it from its inception in 1213 straight 
to Runnymcdc. The organizer of opposition was Stephen 
Langton. He had probably never met John until he saw him 
at Winchester. But he was an Englishman, and during his 
exile had apparently pondered over the situation and deter- 
mined on a plan of operation before he landed. To Langton 
Magna Carta is principally due. 

The main point in this plan, the chief grievance to be 
redressed, was the King’ s practice of attacking his barons with 
forces of mercenaries, semng their persons, Aeir families and 
property, and other^vise ill-treating them, without first con- 
victing them of some offence in his mria. This is the last item 
of the oath. It is the only thing referred to in the important 
letter patent ofMay 1275, which was issued after John knew 
* Stubbs, Stha Charters, p 293. 
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pretty definitely what the baronial demands were. It is the 
substance of chapter 39. 

We are not assuming too much m saying, therefore, that 
chapter 39 was m 1215 the most important chapter in 
the Charter, as it is to-day; and that it is identical m aim 
with the absolution oath of 1213, and designed as a fulfil ment 
of It. 

If this be true, these events and documents from 1213 to 
1215 are all of a piece,' and every one of them, from the oath 
of absolution on, is of the greatest value in the interpretation 
of all the others. In case of need, therefore, these events and 
documents may be and must be employed to explain any 
terms of chapter 39 still remaining ambiguous after an 
examination of identical and similar terms m other parts of 
the Charter and in other contemporary documents. This 1$ 
the order of procedure followed m the rest of this paper. 

To return, then, to the text of chapter 39, and first to nullus 
Uher homo', in its first article the grant of the Charter is declared 
to be "ta all the free men of our realm” (omnibus liberis 
hominibus regni nostri). Taken by itself, this expression seems 
rather inclusive, and might easily bear the wide interpretation 
given It by Stubbs. In chapter 20 an accused liber homo is 
protected against amercements out of proportion to his 
offence, and the expression seems narrower m its use. Chapter 
27, which provides for the distnbudon of the chattels of an 
intestate hber homo, and chapter 30, which protects him from 
the royal baihffs in matters of purveyance, arc bo th very vague 
in the use of the term. Chapter 34, however, which forbids 
the issuance oftheWntPrarape, where “a free man may lose 
his court” (unde hber homo amittere possit curiam "suam), is much 
more defimte and clearly restricts the term to such lords as 
possessed a curia of their own. The result is singularly incon- 
clusive. The only inference possible seems that of Professor 

’ Note above, pp. 97-100, cspeoaDy the declaration of the barons at 
die Temple m London, in January 1213, when the absoluoon oath is 
speaficaljy referred to. 
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Adams, “that the words Uber homo arc not used in any con- 
sistent sense in the Charter”.* 

The “prior documents” arc more satisfactory. 

If, as we have contended, chapter 39 is the fulfilment of 
John’s oath of 1213, and the sequence of the mter\'cning 
documents is established, dicn liber homo of the Charter means 
no one else than omnes homines stios who are to be tried only by 
jiidicia airiae stiae under the promise of John’s absolution 
oath.* 

It IS die same liher homo who is mcluded under the “barom- 
bus nostris” to whom the letters patent of May 1215 are 
directed, and under “hommes suos”.^ These expressions 
taken by themselves can here have only one meaning, and 
that meaning is made soil clearer by the events wluch pre- 
ceded and followed. They mclude no one but John’s feudal 
tenants-m-chief and their men. They cannot mclude anyone 
below the mesne lords or vavassores.* 

The prior documents seem conclusive on this point, and 
they enormously restrict the scope of the chapter as intended 
in 1215. 

The facts and extracts given above are also particularly 
valuable in determining the meaning of the verbs ilimus and 
mittemus, of chapter 39. As these are non-teduiical words, it 
is useless to try to determine their use here by their meaning 
elsewhere, in our eifort to decide between the varying inter- 

* The Origin of the Eti^ltsh CenstiMwn, p. 264 The insertion oF the 
words, “dclibero tenenimto suo vel Lbcmtibus vel libcns consuecudini- 
bus suis” in the second reissue ofJV/.gjnaCartiin 1217, between disjuisie/iir 
and Ml uth^etiir of John's Charter, 1$ variously viewed as an explanation 
of the meaning of the provision in 1215, Dy some it is regarded as 
indicating an extension of the provisions to funner classes of men ; others 
regard it as a restriction, both thus considering it a modification By 
others it is behoved to be an cxplanaaon tatiier than a change, and an 
c.xplanaaon tendmg to strengths a rather hotsw intetptecation of the 
ongmal provision. 

’ Ante, p. 98. 3 Ante, p. ro2. 

* This opinion, held, as sve have seen, by Brady, is held also by 
Professor Adams, The Origin cf the English Constthition, pp. 264, 265. 
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pretations already indicated.* The circumstances leading to 
chapter 39 alone avail here. Fortunately they are conclusive. 
I t hink It will be impossible for anyone to read carefully 
through the extracts and documents collected on pp. 95-103 
and continue to translate ibimus and miltemus “nor svill we 
proceed against him, or direct proceedings against him 
The barons, m their Articles, say, “and the King shall not go 
against him nor send upon him by force" {nec rex eat vel mittat 
super etim vi).^ John’s letter patent of May 1215 is more 
definite soil; “And we will not go upon them by force or by 
arms” (nec super eos per pirn vel per arma ihimus).* They all go 
back to the absolution oath of 1213, where John promises to 
judge all his men according to the just judgments of his 
court .5 It is clear that all these expressions refer not to abuses 
of judicial process, but to the King’s practice of attacking his 
barons by armed force without any process whatsoever. This 
meaning is most clearly indicated by the words of the letter 
of 1215. That It IS also the meaning of the oath of 1213, 
Stephm Langton himself puts beyond all doubt when at 
Northampton he warns the King that it would be a violation 
of that oath “if without the judgment of his court he should make 
war on anyone” (si abstpte Jiidicio airiae stiae contra quempiam 
helium facerety 

To me these statements do not leave a shadow of doubt 
that the traditional reading b wrong, and that and 

tntttemus here refer merely to the armed attack, without trial, 
which John had employed against his barons before and after 
his oath of 1213 not to do $0. 

If tbimus and mittemus are non-technical, the very opposite 
IS true of per legale Judicium parium stiorum. John was here 

* Ante, p. 90. 

* Vjke, Conslitutioruii History tf the Haase of Lords, p, 169. 

1 Ante, p. 103. 

Afite.p.soz. Cftlic" Unknown Charter” — “Conccdittexjotiannes 
quod non capiet hommem absqnc juduio ” 

5 Ajtte, p. 98. ♦ Ante, p 99. 



107 


Due Process of Law in Ma^na Carla 

merely promising that no armed attack should be made on 
the lands or persons of his tenants-in-chicf or of their men, 
except after a judgment obtained m the ordinary course, i.c. 
by a judicium parium. This procedure here promised was 
nothing new. It was perfectly well understood in 1215, in 
England and everywhere else in feudal Europe, and had been 
known there for generations. 

It is not judgment based on die vercdictum of an inquisitio 
or jury that is guaranteed here. It 1$ a judgment rendered by 
the pares of the defendant, the pares curUs, suitors m the same 
court, tenants holdmg of the same lord and of the same fief, 
his convassalli. This is so obvious, and now so generally 
accepted, that it is unnecessary to set forth here in detad the 
proof of It.* 

The early disappearance after 1215 of the feudal conditions 
which gave nse to the judicium parium, and the rapid growth 
of a consciousness of nationality and of a really national 
system of representation and administration m their place, 
rendered men incapable of understanding the real demands 
of the men of 1215, and gave rise at an cxtraordmanly early 
date to the view that byyW/f/i»mp<jmim they meant trial by jury. 

‘ The expression sine legah jtiJido parium suorum occurs m chapter 52 
of the Charter, and in chapters 56 and 57, which are direaed to Welsh 
feudatones (see post, p. 115). In chapter 59 the King of the Scon is 
promised a settlement of his claims per jttJictum parium suorum in piria 
nostra. Chapter 21 forbids die amercement of carls or barons niri per 
parts sMos. See also Leis Willclrac, 5 23. Liebermann, Gesetze, 1, p. 511 ; 

Ts wnt concerning the bolding of the shire and hundred courts, 
§ 3 . ‘Bid. p. 524; Leges Hennci, 25 and 29, ibtd pp 562-3 ; 31, 7, p. 564 — 

Unusquisque per pares suos judicandus est et cjusdem provmae.” For 
some general account of judgment of peers, see Flach, Les Origines de 
L Anctenne France, i, p. 227 et seq ; Luchairc, Manuel des hutttutions 
rMnjawj, p. 201; A. Fsmein. Coins i,Umentaire d'Hisloire du Droit 
Francois, iith ed. pp. 292 etseq.-, L. W. Vernon Harcourt, His Grace the 
Steward and Trial oj Peers, pp. 205 etseq ; G. B. Adams, The Origin of the 
Constitution, ch. 5. note D; Du Cange, Ctossarium, s.v. Par; 
Spelman, Clossarium, s v. Pares Cwniie: Sir Thomas Craig, Jus Feudale, 
Bk. m, atlc 7, etc. For a modem tew of the Lihn Feudorum, see Das 
Langolardische Lehmecht, edited by Karl Lehmann (Gottingen, 1896). 
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Fewmistakeshave been more imporcantormore beneficent 
than this m their practical results. But a nustake it is, and it 
seems strange thatgencrarionaftcrgencrationofleamedjurists 
and histonans could have gone on making it with the works 
of Spelman, Du Cange and Sir Thomas Craig in their hands.' 

Of all the expressions in chapter 39per legem terrae is the most 
important and probably the most ambiguous. Docs lex terrae 
mean “the law of the land” or is it merely a mode of trial? 

There can be no doubt that m 1215 lex was often employed 
m the latter sense. As Prolcssor Thayer says: “In the older 
days the word ‘law*, lex, sometimes indicated a form of 
procedure, not law, m our sense of substanave law, but a 
mode of trial.”* 

‘ Temo & hoc eoim snendenduin. quoau cte panbiu, aut panum 
judicio, menuo hic loci^enr, ut de eu panbus mrelLgatur, qiu usiui 
Domini, & ejm euros, live curue sunt pares; arnea exposuunus eos pares 
dio m jure, qui uruus Domuu sunt beneficiani sive Vassalli, & idea Lex 
eosjudicn coosacuit, qua per pares hos, rei vencas melius potent mdagiii 
(Craig. Jms FtuJjIe, Bit ni. ode 7, § 3) 

£e uc a diguon mapiamus, si contenao fit de feudo vel feudi parte, 
sive peninencus, depen^eoabus. sive acecssonis, de possessione feuu, de 
ejus redittbus & utmuabus. aut de delicto, quo Vvsallum Domiauj a 
f^do cecidisse dicat, sive propter non pentam mvestiniram, Parrs sive 
beneficiaru lUius Domuu. sive cums judicabunt {itiJ § 4). 

Craig’s great book was first published early in the seventeenth century 
It was reissued at London and Edmburgh duruig the seventeenth and 
eighteenth cenrunes I have used the rdtDOa published at Lcipsic in 1716 
The text of the LiAn FfuJonm has long been easily accessible — for 
example, in the excellent editions of Cnjas, De Feudis (Lyons, is66 and 
afterwards) ; or as an appendix to many ediaons of the Corpus Juris of 
Jusnman. The confusion between juJiaum parmm and rnal by jury is, 
however, a very natural one, for ihc ret vrntJS to which a jury swore 
m the tnijuisitio and the rei ventas found by the feudal pares are, after all, 
m some ways very much alike In both, to use Sir Thomas Cnug's phrase, 
“habitare in vicinia omnem ignorantue cxcusanonem toUat". They both 
have, in their origin at least, die same communal basis ofneighbourhood 
and the general knowledge of a countryside. The lawyer’s distmcnon 
between law and fact was not yet made. Thayer, Preliminary Treatise on 
Evidence, pp. i8j el seq 

’ Preliminary Treatise on Emdenet, p. 1951 See his remarks m generaL 
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There is at least one instance of it in the Charter itself. 
Chapter 38 forbids a baihffto “put anyone to his law” {panat 
. . . aliqtiem ad Ic^em) except under certain conditions. 

A like use of the term is to be found m many places outside 
the Charter. Only one or two arc here given. For example, 
the Latin text of the Grand Coutuimer de Normandie declares 
that 

consiietu^wes arc customs observed from time immemorial, ap- 
proved by princes, and preserved by the people, determining 
whose anything is or what its nature is. Laws (leges), on the other 
hind, arc institutions made by pnnccs and preserved by the people 
m a province, by winch particular cases arc decided. For law’s 
arc, as u were, instruments of the law for mabng knowm the 
truth in disputes.* 

A clear case is given by Glanvill.* He says the enfranchise- 
ment of a serf will not avail against anyone but his former 
lord— “since if any former serf thus manumitted were intro- 
duced against a third parry *ad diraciouaiianem facietidant. . .m 
airia, vel ad atiquam Ic^cm lerrae facietsdam', he could on that 
ground be properly rejected”. Here \vc have a perfect 
example of lex lerrae, the very phrase of chapter 39, employed 
by Glanvill some tsventy-five years before 1215 in a way 
which beyond question can have reference only to the mode 
of trial. It cannot mean anything else. “Making his law” 
must be merely proving his case by one or other of the old 
methods. Many other instances might be given, for this use 
of fe.v is very common in 1215, and even lex lerrae is certainly 
susceptible of the same interpretation. 

If this is the meaning of /ex tmae in chapter 39, it might be 
translated " unless by a medial judgment of his peers followed 
by ordeal, compurgation, or duel”. This is the meaning 
accepted by Mr McKcchnic, by Scldcn, and apparently by 
Mr Bigelow. 

* Chapter xr, quoted in Thayer, PitUmimry Treatise on Evidence, p. 199. 
See also Brunner, SchvurgaUme, p. X77. 

* Bk.VvCap. $. 



no Constitutionalism and the changing World 

Mr McKechnie’s view is wholly consistent. He gives to 
judicium 2 very narrow technical meaning — the awarding of 
theproof under the old procedure — while the UxterraefoUo-ws 
naturally and signifies merely (he kind ofproofs so awarded — 
battle, compurgation, or ordeaL 

So mterpreted, cliapter 39 seems to point directly back 
toward the feudal anarchy of Stephen and to undo the great 
centralizing work of Henry IL It becomes a document of 
reaction, and can only become the “palladium of British 
hberoes ” when men are no longer able to understand its real 
meaning. 

Those who hold this view have certainly been able to 
demonstrate that such a meaning was commonly given to lex 
and even to lex terrae m 1215. But is this proof that such was 
actually the meaning of the drafters of chapter 39? Did lex 
never stand for anything but procedure in 1215? Is the tradi- 
tional meaning of “the law of the land” impossible? To 
Me Vernon Harcourt it is not. He thinks “die ‘lex terrae’ of 
the Charter has the same vague popular signification which 
the words Taw of the land^bear at the present day”. He 
argues for a general instead of a technical mterptention of 
both judicium and lex and considers Mr McKecnnie’s views 
“unsound and untenable”, the result of “extraordinarily 
misplaced zeal”.* 

In chapter 35 ofMagna Carta mention is made of fines and 
amercements “facta uijuste ct contra legem terrae”. Here 
the meaning is not unambiguous; but in chapter 42, which 
grants the nght of entering and leaving the realm, exception 
IS made of prisoners and outlaws, secundum legem regni. This 
IS a different expression, and the prisoners mentioned might 
also be assumed to be in all cases persons condemned by the 
regular forms of tnal. The outlaws, however, could hardly 
have been. In most cases we know they were persons who 
could not be caught and brought to trial at all. 

* His Grace the Steward, p 229. Mr Harcourt give a large number of 
instances of the general use of ic teno. Only a few arc included here 



Due Process of Law itt Afagna Carta in 

Lex regni here seems to inclicate “die law of the land” rather 
than mere trial. The same may be said of chapter 45, m which 
the King promises Co appoint no jusciaar, constable, sheriff, 
or bailiff, except from among those qtti sciant legem regni et earn 
hene velint obseruare. But m neither case is the meanmg so 
definite as to be a conclusive proof. 

Outside the Charter there is less uncertamty. Glanvdl has 
been cited to prove the narrower interpretation of lex terrae. 
I shall take fiom the same source one example from the many 
in existence of a contemporary use of the phrase lex terrae in 
thewdersenseof“theIawofthc land”. In Book 14, chapter 2, 
GlanviU says concerning a person suspected of conccahng 
treasure trove “non soletjuxta legem terrae ahquis per legem 
apparentem se purgare”. “It b not customary accordmg to 
the law of the land that one clear himself by the lex apparens." 
Lex aipparens here means a mode of proof, an open trial, as 
contrasted with the more secret memod of compurgation; 
but legem terrae in the same sentence can scarcely refer to 
anything but “the law of the land”.’ Examples of this 
meaning could be multiplied. 

Lex terrae, in 1215, is demonstrably susceptible of either 
interpretation— as mere mode of trial, or as “the law of the 
land”, and Magna Carta itself gives no conclusive evidence 
as to which was intended by the barons and the King. We are 
driven once more to the antecedents of chapter 39. 

We have seen how the chapter grew out of the King’s oath 
in 1213 not to proceed by force against anyone mthout a trial, 
ft does not so much concern itself with the manner ofjudg- 
ment. It b rather a promise not to proceed in arms wthout 
any judgment whatever. On thb basis we have interpreted 
ibimus and mittemus as meaning armed force and not legal 
process. If these two verbs meant *‘\s’e will not proceed 
against him or direa proceedit^ against him”, as Mr Pike 
reads them, then it would be very natural to assume that lex 


' A vamnt reading nukes it legem regni. 
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also refers merely to the manner of these “procecdu^gs". But 
ifi6i’m«s and refer not to process at all, but to anned 

attack, as I believe and Mr McKechme himself strongly insists, 
then It would seem not so necessary to confine /f.v to so narrow 
a meaning. If mighcseem that Air McKechme, m intcrprcring 
lev as merely tni, was falling into much the same error for 
which lie crmcires Coke’s reading ofii/mwf and mittemus, and 
that the classic phrase “due process of law” is, after all, not 
such an mcorrect rendering of the barons’ lex tetrae as he 
thought. 

Both meanings were known m 1215, and chapter 39 1$ in 
comphance with John’s oath of 1213 — "quod. . .omnes 
homines sues secundum justa curiae suae judiciajudicarct”. 
But there was another promise m that oath — “quodque bonas 
leges antecessorum suorum et praccipuc leges Edwjrdi regis 
rcvocaret” — “and that he would restore the good laws ofms 
ancestors and especially the latvs of King Edward”. 

If chapter 39 is the fulfilment ofthosepromises, why should 
not the lex terrae of the Charter be these “good laws” of the 
absolution oath? There is no reason for bcheving that it 
cannot be, and ver)’ good reason for thinking ic is. 

Unless both judiaiim and arc taken in a sense somewhat 
Wider than Mr McKcchnic’s it seems hard to reconcile them 
wth the barons’ demand lor frequent eyres of die King’s 
justices to hold the possessory assizes.' They ask that two 
justices should decide such cases, together wnth four kmghts 
“elected” from die county, and expressly stipulate that no 
one else be summoned cxcqit the litigants. 

Clearly the judicium pcriiim of chapter 39 is not in all cases 
to be meonsistent wth thejunsdicoon of the itincrantjusticcs 
over every one m the count)'. It may be that djc legale 
judicium pariiim is thus to be distmguished from the Judicium 
parium of the Lihri Fetidonm, where no such an exception is 

* In number 8 of the Amdes ofilie Barons and chapter 18 of Magna 
Carta (Stubbs, Select Charten, pp. 291, ajw). 
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contemplated.* The “legal trial of peers”, at all events, was 
not completely subversive of the reforms of Henry II. 

From the evidence m the Assize of Northampton* and 
elsewhere, we may say positively also tliat the procedure by 
inquest under the assizes asked form chapter i8 of the Charter 
was not compatible with the lex terrac if lex means merely 
proof by the ancient battle, compurgation, or ordeal, and 
nothing morc .3 

But there are positive as well as negative grounds for ad- 
hering to the svider mterpretaaon of lex terrac as “the law of 
the land” m a real sense. 

At the meeting at St Paul’s, in 1213. accordmg to the 
chronicler, Langton employed the exact words of John’s oath 
in referring to oonds le^er and the law of King Edward.' 

The barons at the Temple demanded the confirmation of 
“quasdam libertates et leges regis Edwardi”, along with 
others conceded to them, to the realm, and to the English 
Church; and they reminded tlic King that he had sworn at 

’ For the provuioni of the Libn FeuJ^nm see Lehmann’s LetigobarJiscIte 
Lehnretlii, pp. 107, 102, 105. See also Stubbs, ConstiMmoI Histfry, 
I, 6ch ed p 57Sn ; Harcourr, His Gra« the Sicivard, p 206, Adams, 
The Origin cf the Enghsh Cinstitutien. ch j, notcO; PoUock and Maitland, 
and ed i, pp. 409. 410. 

On this point of the relation of the longs justices to die judicium pariam, 
die statement of the author of die Leges Hennei Priini is interesting. He 
sa)"? (Liebermann, Cesetse, i, p. 563). ** Regis judices suit baroncs conu- 
tatus, qui hberas in cis terras habent, per quos debcnc cause singdorum 
aJtema prosecuaone traCTan.” Thu looks like an anempt on his part to 
tcconcile the aaivincs of the king's judges in the couniics vmh the feudal 
KQuinngtnal by peers of the same fict It would be interesting if we 
could find out avhetner the king’s judges about the time of this compila- 
tion were ever sent into counaes where they held no lands. It is not likely 
that much regard was paid to such a restnction after the eyres became 
more regular, if it was evfr observed at all. 

* Secnon 4, Stubbs, Select Charters, p. i ji. There the procedure in die 

** dissewm is presenbed. For further information sec Pollock 

and Maitland, and ed. i, pp. 14^-6; a, pp 47 el sej, 

5 Harcourt, His Grace the Steward, p. 223. 

* Ante, p. 100. 
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Winchester to observe “ilks leges et libertates andquas”.* 
Most striking also is the bnef account of Magna Carta in the 
Annals of Waverley, where the “good laws” are referred to 
as the “laws ofSamtEdwardand the liberoes and free customs 
of other later Kings", and John’s chief offence is considered 
to be his abuse of his barons absque judicio parium suorum. 
“And so his tyrannical will was his only law” {Et itapro lege 
ei erat tyranmca voluntas).* 

Instead of per legem terrae, John uses the expression jjer legem 
regni nostri m his letters patent of May 1215J 

The antecedents of the Charter seem, then, to show pretty 
conclusively that the demand of chapter 39 was for a restora- 
tion ofthe “good laws ’’of an earlier time, and that those good 
laws cannot be compressed into the narrow molild of the 
anaent forms of judicial proof Lex terrae, in 1215, means 
what Matthew Pans called “the pious and just laws of King 
Edward”.^ It is the ancient custom of the realm, “the law 
of the land" in a real sense. 

The men of 1368 were not far wrong in calling it “I’aunden 
leyc de la terrc“,s and the Parlument of 1351 do not depan 
from the ancient meaning of pet legem terrae when they para- 
phrase It “par voie dc la lei’’,* not the Parhament of 1354 in 
making it "par due proces de lei’’,^ whence it has come, no 
doubt, largely throu^ the influence of Coke’s wntings, into 
our federJ and state consdtudons as “due process of law”.* 

’ Ante,p. 100. 

’ Annates Monastici (Rolls Senes), n. p 282. The whole passage is as 
follows: "Hoc anno magna om esc dncocdia inter regem Anglue et 
barones: his engenabus ab eo l^es Sancti Edwardi, et ahorum subse- 
quenaum regum libertates, et liberas consuenidines Nam tempore pams 
sui, et niaxime suo tempore comptae niinu et aggravatae fueranc; nam 

3 uosdam absque judieio panum suonim exhaeredebat, nonnuUos moRe 
unssuna condemnabat; uxorea filusqoc corum violabat; et ita pro lege 
ei erat tyranmca voluntas ” 

3 Ante, p. 102. 

* Hist. Anglorum, n, p. 55. Anta, p. loi, n. 2. * 42 Edw. Ill, c. 3. 

‘ 2J Edw in, Scat. 5, c. 4. 3 28 Edw. m, e. 3. 

' See Adams, The (^gin oj the EngBA Constitution, p. 243. 
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The meaning of t’c/ in chapter 39 cai\ only be ascertained 
after we have considered the meaning of the expressions 
connected by it. If judicium means thejndgment and lex t!ic 
proof following, vel must obviously be read atid. 

But even witit the wider mcamug of /r.v, fliid would seem 
the better reading, for there is no antithesis between judicium 
prtriiiHi and per let’em terrae. The former prescribes the manner 
of application, the latter the law to be applied. They arc 
complementary to e.ach other, not alternative. 

The jiidifhoH pfiriHwi is the mode of trial promised. Under 
It only tlic fellow vassals of the accused arc to find the judg- 
ment in Ins ease. But that judgment will be based on the law 
of the fief. Chapter 36 of the Charter promises a Welshman 
wrongfully deprived of lands or liberties a “legal judgment” 
by his peers, jeomduHi let'em An^liae if the holding aticctcd is 
m England, secundum Ict^cm fl'al/nie for a Welsh holding, and 
according to the law of the March for lioldmgs there. The 
judgment in all eases will be found by his fellow peers of the 
same cotitt on the same fief, whemet they ate Welsh or 
English. But tlic rules of substantive law whicli they will 
apply tvill be Welsh, English, or lex marcliiact according to 
the location of the lenemcntum in question.* 

Chapter 39 is a promise to English feudatories mainly. Tlicy 
also are guaranteed a legale Judicium pariiim. The law by which 
the pares arc to make their findings is to be the lex Ati^liae. 
This, in feudal language, will be the law of the fief. But the 
fief will be the whole realm. The judgment wll be found by 


* Tius point is well stated by Su Thomas Craig: "Saendum hoc 
primum & pro gcnerali rceula tenendum, consuetiidincm lod, in quo 
situm est feudom, in jure dicundo. super co feudo, semper servandam, 
adeo ut si Vassallus duo divetsa habcat leuda, unum m Anglia, alterum 
in Scona, &r controvenia oriarur dc hoc feudo, qiiod quis in Anglia habet, 
non SKundum leges & mores regni Scoriae, jus de hoc feudo dicetur, licet 
Dominus Scotus sit ft: in Scotia habitct, sed secundum consuenidines 
Angliae.” As examples of the difiercnce in constictudmes, he dtes the 
varying rules of succession to the fief etc. (/«s Feiidjlt, Ilk. 111, title 7. § r ). 
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the feudal pares curiae-, but m dus case die court will be the 

curia regis, and the law will be the lex terrae. 

Though this law is a feudal law, and the law of a fief, and 
applied in feudal manner by the peers of the fief, there is no 
reason why it may not also be the law of the land. The duty 
of the peers was to find the law, not to make it. It is entirely 
possible that the law so found will consist in large part of 
customary rules running back beyond the Conquest for their 
ongin. 

It may very well be the Laga Edwardi which Henry I 
promised to restore, cum ilhs emendationihus which his father 
had made in it, the same which the Conqueror himself de- 
clared should continue m force, “m terns et in ommbus 
rebus”,* while these “cmcodaaons” will be the aliaelihertales 
referred to along wth the leges regis Edwardi by the barons at 
the Temple m 

There can be little doubt that these changes were in the 
direcnon of a more developed feudalism, but there is nothing 
in this inconsistent svith the view that the lex so amended was 
in Its origin in part ancient English customary law. 

It was national m a real sense. But “nanonal" may have 
many meanings. The sense of completeness or universahey 
now conve)'ea by the word may be inapphcable to the Laga 
Edwardi of the Norman or early Angevm period. It could 
hardly be apphed in this sense without reservation to any 
penod which is properly styled feudaL The same is true of the 
political self-consaousness imphcd in the word “national ’ 
as used m modem times. 

Above all, the identification of“naiionaI”wth “popular” 
m this period, as made by preeman, is totally inadmissible. 

But as a customary, substanove law, as a traditional body 
of immemorial custom, "found” by successive generations 
of suitors m the courts, running back in unbroken continuity 
to an ongm beyond the Conquest and possibly far beyond it; 

‘ Ante, pp 94-95, and note z, p 94. * Ante, p 100. 
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there is nothing in the Laga Edwardi as a real lex terrae which 
is inconsistent with a regime essentially feudal in character.* 
If our analysis is correct, we must give up the view that the 
original intent of Magna Carta was to guarantee trial by jury 
to anyone or to guarantee anythmg to all Enghshmen. We 
must accept a feudal interpretauon of the document as the 
only one possible in 121 5 ; but wc may still hold, as our fathers 
did, that ^e law of the land is there, lex pro tyrannica voluntate, 
to invert the words of the Waverley annalist, and we shall 
still mean by the law of the land subscanoally what old Roger 
Tw'ysdcn meant — “nodung else but those immunities the 
subject hath ever enjoyed as his o wne nght, pertcyning cither 
to ins person or hts goods ; and the grownd that hec doth so is, 
that they are allowed him by the law of the land, which the 
kmg alone can not at his owne will alter, and therefore can 
not take them from him. they becing as aunrient as the 
kingdome itsclfe, which the king is to protect”.* 

‘ For a further development of this point see ante, p pt, note 2 
* Certaine Considerauone upan the Government of England (Camden 
Soaety), p. 82. 


ADDITIONAL NOTE 

One who had been studying an important historical subject for 
a quarter of a century and had not changed his mind about some 
things in it would hardly be worth a hearing. And yet to rewrite 
an old essay, even a brief one, is almost an impossibility. 

Since Januarj’ 1914, when the article above was published m 
the Cohmhla Review, a number of important studies of the 
same subj’cct have appeared: the second edition of McKechnic’s 
Magna Carta; two essays on this immediate subject in the Magna 
Carla Commemoration Essays, one by the late Sir Paul VinogradofF 
on Clause 39, the other by Professor F. M. Powicke, Per JuJictum 
Parhim vel per Legem Terrae; Professor Posvicke’s life of Stephen 
Langton; Sir William Holdsworth’s discussions in the early 
volumes of the third edition of his Hiaory of English Law; and 
in 1936 a new treatment by Professor Max Radin m his Handbook 
of Anglo-American Legal History, to mention no others. 
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Further study of chapter jp of Adagna Carta by the help of 
these subsequent papers has led co considerable change in the 
meaning that I would ascribe to die makers of its famous phrases, 
Ux tenae and legale judicium parium', and although this paper is 
reprinted exactly as it appeared m 1914, 1 have felt that a supple- 
mentary statement shomd be added summarizmg these modifica- 


Although the interpretation in the article printed above makes 
the all-important parade pel connecting per legale judicium ^arium 
and per legem tenae of chapter 39 roughly the equivalent of ‘‘and”, 
and although Mr Vemon Harcourt s designanon of this meanmg 
as "absurd” has always seemed to me to be unjustifiable; yet for 
a long nme I have had an uneasy fcelmg that both Professor G. B, 
Adams and I may possibly have exaggerated somewhat the con- 
junctive charaaer of this significant parade. The statement of 
Professor Powicke now seems more just: "However vague or 
weak Its disjuncave quality may be, k cannot suddenly be con- 
strued at ‘et eaam' or ‘id est’.” In 1924 I had rejected the 
dujunaive mterpretation of vel altogether, because 1 could not 
see how the two phrases it connected, meaning such difierent 
kmds of things, could possibly be altemaave. This conclusion was 
in turn based on the conviction that the finr of these phrases so 
connected, per legale judicium parium, referred to a form of pro- 
cedure ; whJe the second, per legem tenae, contrary to McKcchnie’s 
opinion, meant the substantive law enforced by this procedure. 
A better solution of the diificulcy seemed finally to be offered by 
a bnef statement of Professor Radin’s: ‘‘The contrast, to make 
sense, should be between die pates and some other persons who 
might constitute i judicium.” If that were true, it would be neither 
contrasting or supplementary procedures that the vel connected, 
as McKechnie held; nor a procedure and a substannve rule, as 
Sir Paul Vmogradoff, Professor Adams, and I bebeved; as well 
as Sir William Holdsworth, who accepted this part of my inter- 
pretaaon' the two phrases would refer to two different persons 
or classes of persons either of whom might establish the judicium, 
and neither phrase would then dircedy t^r either to the procedure 
they followed or to the law they applied. In short it was not the 
procedure nor the law that the barons wished above all to put 
beyond question here; but the men, the class ofpenons who alone 
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should pronounce a judgment on them. But in following 
Professor Radon’s suggesrions further, I found it impossible to 
agree when he identified those persons included under the alter- 
native phrase per Ugem terrae as halUvi, bailiffs royal or manorial. 
The hatred of John’s bailiffs is so prominent all through the barons’ 
Articles that it seems inconccivaDlc that these barons would have 
assented to any alternative authonzmg mere bailiffs to constitute 
such a judicium over them. But might there not be persons other 
than the bailiffs to whom this phrase per legem terrae might more 
properly refer? At this pome some earlier suggesnons of Professor 
Adams and Sir Paul Vinogradoff seemed to supply one clue. 
Another was suggested by the interesting observation, clearly 
made, so far as I wiow, for the fint time by Professor Radm,‘ 
that while the barons m their Articles had demanded a judteium 
fatium, what they got m the Chatter was a lEOAtE judicium 
parium; “the wor^ legale appears in the Charter by what must be 
considered a deliberate tet of clarificanon”. The question then 
arises, whose act of clanficaoon? In the opinion of Professor 
Radm u u the ace of the batons. “Evidently when they [the 
barons] added per legem terrae to include the possibility that in 
some places the Judges were not the peers, but the King^s bailiffs, 
they did not at first reabze that they were putting these two forms 
on a par. In the Charter they attempted to avoid doing so by 
calling attention to the fact that the juditium parium was the really 
legale judicium. The v<I clause womd then be put in its proper 
light.” This, or something like it, would seem to be the only 
possible interpretation if we assumed as Professor Radin docs that 
per legem terrae meant a judgment by ropl or other bailiffs; and 
the whole provision would then read, in Professor Radin’s para- 
phrase, “except by lawful judgment of their peen or of some 
other persons, if that is the custom in any manor or district”. 

But why must one assume that this ‘ act of darificarion” in 
the insertion of the word legale before judicium parium in the 

' ThereisaHntofit, however, in my aracle above, at p. lia: “Clearly 
juiicium parium ofehapter 39 is not mall cases to be inconsistent witn 
the jurisdiction of the itinerant justices over every one in the county. It 
may be that ti\e legale judicium parium is thus to he distinguished from the 
judicium parium of the LiJri Feudoium, where no such an exception is 
contemplated.” 
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Charter when it was not in the Artides, must have been the barons’ 
act’ Whether an act of clanficadon or of modificanon, its 
absence from the Articles and presence in the Charter might rather 
suggest an act of the King Most of the other significant differ- 
ences between the Articles and the Charter seem to be changes 
made, not in the barons’ mterrst but in the King’s, and therefore 
presumably at his instance. The insertion here m chapter 39 of 
the word legale seems very like the omission in chapter 12 of 
a “clanficanon” more to the advantage of the King than 
of the Londoners in Professor McKedmie’s opinion 
If, then, the msertion of the word legale is the King’s act, why 
did he do it, and what did he mean by it’ An answer to this 
question is suggested by both Professor Adams and Sir Paul 
Vinogradoff, by contemporary praaice in France and Normandy, 
and by evidence of the former practice in England itself. But 
before turning to these we must, if possible, find where the two 
phrases judicium pariim and per legem tenae first appear in this 
struggle between John and his barons. Neither one occurs, 
although the former may be implied, in John’s oath of absolution 
in 1213, which merely specifies that John must judge his men 
"according to the just judgments of his court” {semndum j'usta 
curiae suaejudtcta judicaret)', nor is there anything of the kind in 
Henry I’s coronation chatter which Langton later proposed to 
the barons as a model. The phrases do not appear m the “ Unknown 
Chaner of Liberties”, which would make John promise merely 
not to atiesf a man ahsque Judith 

So far as the surviving records show, the general tenor of the 
phrases and many of the exact terms seem to come first from the 
King in the letrer patent he issued on 10 May 1215, some five 
weeks before the meenng at Runnymede, m which the words 
are, ‘‘msi per legem regninostri, vcl per Judicium panum suonim 
in cuna nostra”. Next in order comes the section of the barons’ 
Articles dealing with the matter, apparently adopting verbatim 
the phraseology of John’s letter patent which had probably 
appeared shonly before, with only two “clarifications”, a re- 
versing of the order of the two phrases, and the substituuon of 
terrae for regni nosfri; and finally diapter 39 of the Charter itself, 
which IS identical with the Amdessave for the significant insertion 
for the first rime of legate before judicium parium. 
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From a comparison of all the surviving documents it would 
appear then that the essential words and phrases of this part of 
section 39 svere probably originally the King’s. If it was he also 
who inserted the word legale we must next inquire why he did it ; 
for if we are right m thinkmg it was he, his reasons could not be 
those which Professor Radin ascribes to the King’s opponents; 
and even if it were the barons, their reasons may have been very 
different from the ones whidi Professor Radin gives. An im- 
portant suggestion as to these reasons — whether King's or barons 
— svas made by Professor Adams m 1912 in pomting out that 
chapter 39 as a whole was dircaed “against the grossth of courts 
tendmg to be formed cxdusiveljr of professional justices and 
excluding any real judictum pariutn' . The barons had begun to sec 
“that the jurisdiction of the great cuna regis was bemg under- 
mined, Its cases purloined from u, by the giossTh of a court in 
which there was a ptiidum gmum only in theory and that, too, 
theory of a very bad son as they would regard it”. 

If we should adopt Profosot Radius view that the antithesis 
beoveen per juitnum parium and per legem terrae is one “between 
the pares and some other pcRons who might constituteaj»difi«w“, 
and should conclude that these “other penons” are not, as he 
insists, lallivi in certain patriae, lerrae, or local districts, but rather 
these “professional jusaccs” of the King sirang m the county 
courts; and should funher conclude (though this is less important) 
that the addition of legale before jiidiaum parium is a clanficaaon 
origmally made not by the barons but by the Kmg, and possibly, 
though not necessarily, in lus own interest; ss'C should nave the 
basis for an explanation of these disputed phrases of chapter 39 
which might be briefly and somewhat dogmatically stated thus: 
The phrase per legale judicium parium suoruin in chapter 39 ofjohn’s 
Charter refcis to allegadons made against the Kmg’s tenants-in- 
chief which under stnet (eudal custom could be “legally” tried 
only in the King’s central curia and by the w’hole body of the 
peers of that court coUccrively. This in striemess of feudj law is 
the only form of a ixCAiijudicium parium in cases. Per legem 

lerrae on the other hand is an alternative, a trial before one or more 
of the barons usually picsidmg as itinerant justice m one of die 
King’s coum in some county. Thus the distmetion between the 
two phrases is a distinedon between the penons of the judges, as 
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Professor Radin suggests; it is not a distinction between forms of 
procedure. Feudal tenants were alwaj’s entitled to some form of 
judicium panum. It was taken as a matter of coune. The only 
question is whether, under the alcemanvc phrase per legem terrae 
interpreted thus as a tnal before an itinerant justice, there is a 
sufEcient approximation to the striedy “legal” trial by the col- 
lecQve peers to justify our conclusion that the barons svould and 
did agree to it as acceptable forcenain cases in place of the “legal” 
tnal in the central cuna to which feudal customenntled aU tenants- 
in-chicf by mihtary tenure. In other words, was the King’s con- 
tenuon that a single peer acting asaroyaljudgc fulfilled sufficiently 
the requirements of a judicium patium a valid contention, and one 
not too revolutionary to be acquiesced in by the barons; or was 
it "a theory of a very bad sort”, so bad in fact, that we could not 
believe the barons would ever have agreed to it^ This is the 
question on which the present interpreiarion of this document 
really turns. My belief is that the barons found the King’s prO' 
posal not coo revolunonary for adoption, and 1 have been led to 
this conclusion m pan by the following considerations: 

The liber homo to which diaptet 39 as a whole refers, in the 
narrowest possible mcerpreration of that phrase, certainly includes 
sub*tenancs by military renure as well as the tenants>in-chief. 
Now these sub-tenants were, of coutse, not by feudal custom 
ordmanly enncled to a judgment in the King’s central court, and 
a full century before Magna Carra, Henry I’s writ for the holding 
of the County and Hundred courts had provided that a case of 
unlawful disseisin between two of them who held of different 
lords should be tned m the county court (Liebermann, Cesetze 
der Angelsachsen, i, p 524). For the emhe-vassaux at least, then, 
it seems probable that in 1215 it had long been suffinenr m some 
instances if their cases were tried in a court presided over by one 
royal judge or more. In secnon 8 of the barons’ Arndes there is 
2 demand by the barons themselves for frequent eyres of these 
royal justices to determine cases under the possessory assizes, and 
such cases must frequently have been between Lngants who must 
be included under the term /iW Aomo to which chapter 39 refen, 
mihtary sub-tenants at least, if not occasionally even tenants-in- 
chief themselves. It seems dear then that the phrase of chapter 39, 
prr LEGALE judicium panum sueram,ifitapphcd only to a collective 
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judgment of the peers of the central curia, would need supple- 
menting by a further provision to cover other cases in whu^ a 
hber homo might be involved, such as the ones just noted. This 
supplementary or alternative provision to meet these other cases, 
would, on this interpretation, be made by the final words of the 
chapter, vel per legem terrae', and it would be most appropriate to 
designate such a provision as a lex or a constitutio, because it had 
been originally established by royal edict or writ to which the 
term lex was often applied in disoncdon from consuetudo, as m 
the tides of the books of Glanvdl and Bracton, Lex et Consuetudo 
Angliae. Furthermore, by 1215, after the great judiaal reforms 
of Henry II which had extended the procedure under the assizes 
to every comer of England, it would be equally appropriate to 
refer to this provision or lex as lex Angliae, or lex regni, or lex 
terrae. 

In the beginning, the substitution by the Kmc of this very 
attenuated tnal by peers for the ‘‘legal” one may have met with 
serious qbjecnon among the barons. One statement by the author 
of the Oges Henrici Primi, a century before Magna Carta, looks 
very like a reference to an attempt on the King’s parr to meet 
some such objection: “The judges of the King should be barons 
of the county who have free Imds therein", and never uiles et 
inopes persone (Liebcrmann, op. tit. i, p. 563), Such a requirement 
as this would ensure the judgment by a peer, though scarcely a 
L£GAi£ judicium PARiUM.' HowcvcT, although there may have 
been objection to such a practice m Henry Is ume, section 8 of 
the barons’ Articles would mdicare that familiarity with it for 
a generation or mote had fully reconciled the barons to its use by 
121J, at least in the case of the possessory assizes. 

In the Tris Ancien Coutumier de Normandie, which was written 
apparently about the rime of John’s accession, when Normandy 
was still attached to the crown of England, there occur one or 
two statements that seem to echo the provision of the Leges 

* This interpretation, of course, would require a translation of the 
adjective legale of chapter 39 in die general seme of “lawful”, while the 
noun lex in the following phrase, per Ugem terrae, would have to be con- 
strued in a narrower “starufory” senscv Both uses weie oirteat at the 
rime, however, and I see no reason to diink they might not occur together 
in one sentence. 
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HenriciPrimi and may throw a litde further light on the problem: 
for example, “ Assme veto tenentuf per barones et legalcs homines. 
Par per parem judican debet: barones igttur et militcs, legis 
statuta saences ct Deum timentes, possunt judicare unus ahum, 
ct subdirum eis populum; rusrico emmnon licet, vel abide populo, 
militem vel clencum judicarc” (Cap- xxvt, Tardif) Coutumiers de 
Normandie, r, p. 24). The reply in 12J3 of Pierre dcs Roches 
to the baronial demand for a tnal by peers also becomes very 
significant in the same conncaioo — even chough one must agree 
with Stubbs that it is “a perverse misrepresenation of the 
English law”: “because there are no peers m England as in 
the realm of the French, therefore it is permissible for the King 
of the English, through the justices whom he has consritucei 
to prosecute any of ms realm as culptia and by a judgment to 
condemn them". 

For the reasons partially and imperfectly summarized above, 
the satement of Professor Radm therefore now seems to me to 
furnish the best general erplananon of these important words of 
chapter 39' “The contrast, to make sense, should be between che 
pares and some ocher persons who might constitute a judtaum.” 
Hence I should freely paraphrase the famous chapter somewhat 
as follows: No free man should be anesced or imprisoned or 
desseised or outlawed or exiled or m any manner destroyed; nor 
will we go upon him, nor wiU we send upon him, except upon 
a legal judgment of his peers, or by the justices of the King in 
cases m which this has bewme the common procedure, “the law 
of the land” in effect everywhere and accepted as such. 

In a brilliant and penetranng analysis of the ideas lying behind 
and incorporated m the Charter. Mr J. E. A. JollifFc, in his 
Constitutional History of Medieval England (London, 1937), treats 
this difference between the legale judtdtm parium and the lex lerrae 
of chapter 39 as pracncallyidentiolwith that existing between the 
assize — which is no judgment “ m the archaic sense of the term " — 
and the true judgment of the central curia (p. 254). This may 
account in part for the precise terms employed in the nvo phrases, 
and if IS in no way inconsistrar with the view expressed above 
that the main concern of the barons was the personnel rather than 
the procedure of the courts. It should be noted, however, that m 
most of the existing assizes there was to all intents a real judgment 
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even in the archaic sense; forajWj«um followed immediately 
on the verediclum m the grand and the possessory assizes. It was 
only m presentments of felonies that this was not so, and 
an ordeal prescribed between the mquest and the final judgment. 
It seems probable that the batons would be mtetested m en- 
surmg what they considered a proper tnal as much m the grand 
and possessory assizes as m the cases where a free nun was accused 
of felony. 

One further word of explanation seems necessary here in 
justification of the retention unchanged of the ongmal essay on 
chapter 39 after so many radical changes have been made m it. 
The mam reason IS this; As Profasor Adams said many years ago, 
“The fundamental difficulty m the interpretation of c. 39 is that 
created by the last phrase, msi per legalcjudicium panum suorum 
vel per legem terrae”, and therefore the modifications I have 
urged in ^ addiaonal note relate solely to these final words of 
this particular chapter, they m no way affect what was ongmally 
said of the meaning of the Charter as a whole. There is evidence 
m plenty, pan of which is summarized in the ongmal article, that 
"the law of the land” was understood in 1215 abo to mean the 
substantive pnnaples of the customary law. Such a substantive 
law is assumed throughout the whole Charter and it is assumed 
m chapter 39. This is put beyond question, 1 think, by one of the 
addenda to their Arnefes, number 44, in which the batons msisted 
that a Welsh baron, if his lenementum lies m England, is ennded 
in 2 judicium parium to a tnal seaindum legem Anghae. What is there 
expressly stated as a supplement to the Charter covering the 
exceptional case of a Welsh baron, is everywhere assumed as a 
matter of coune m the mam body of the document for every 
English baton. The conclusions set forth m the original article 
soil hold good, I think, for the interpretation of Magna Carta as 
a whole, for chapter 3 9 itself, and for all the events and documents 
which led up to it. What I would now add merely is, that the 
particular words per legale judicium parium suorum vel per legem 
terrae at the end of chapter 39 are not in themselves an express 
reference to this broader piinaple, but to a narrower and more 
specific safeguard for it in.secarm^a.yid%ment by 
either by the fellow tenants of the barons themsdves, or by com- 
petent royal judges from among those only “qui sciant legem 
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terrae ct earn bene velint obserwe”,’ as the barons demanded 
in sccnon 42 of their Araclcs. 

' The cortesponding words of the Trh Amien CoutumKr ie Normandie 
are Uou statuta scienUs, and inrati. ..fcpilrmijujfuijm tenere, chapters 26-7 
(Tarif, pp 24-s) These phrases, kgu statuta and UgaUm justuiam, seem 
to refer to a procure established royal edict, such as the assizes of 
Henry O, rather than to Ac rules of die custotmiy law Aey enforce. 
The latter would ordinarily be found by jurors or o mers acquamted wxA 
Ae custom and not by Ac justaia who presided over the court. If dus 
were true in Normandy in John's ame, it seems not unreasonable to 
mterpret in Ac same way this phrase Ugm terrae m section 42 of Ae 
batons’ Articles and per Je_fem terrue m chapter 19 of Ac Charter. 
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MAGNA CARTA AND COMMON LAW 

In esamiting the importance ofMagna Carta what wc chiefly 
need is a histor)’ of die document in die penod after 1215.* 
One of die most significant points in that subsequent develop- 
ment is the famous confirmation by Edward I in 1297* This 
confirmation is in part as follows: 

I. Know ye that we to the honour of God and of the holy 
Church, and to the profit of all our realm {*‘et a profisc de tout 
nostre roiaumc”), ha\*e granted for m and our heirs, that theGteat 
Charter oflabcmes ("le gtauntcharne desfraunchises”) and the 
Qiarter of the Forest, wmch were made by common assent of 
all the realm ("les queles fcuient fiutes par commun assent de tout 
Ic rotaume"), in the nme of King Hent)’ our father, shall be kept 
in every point without breach f ‘soicnt tenues en routzleur pointt, 
sauiiz niu blemiscment"). And we will that these same aiarters 
shall be sent under our seat to our justices, both to those of the 
forest and to the rest, and to all shcriSfi of shires, and to all our 
other officers, and to all our adcs throughout the realm, together 
with our writs m the which it shall be contained that they cause 
the aforesaid charters to be published and ha\*e it declared to the 
people that we have granted that they shall be observed in all 
points, and chat our justices, sheriffs, maj-ors, and other officials 
who under us and by us has'C to administer the law of the land 
r*qui la loy de la terre desoutz nous et par nous ount a guicr”J» 
shall allow the said charters in picas before them and judgments 
in all their points; that is to say, the Great Charter of Liberties as 
common law, and the Charter of the Forest accordmg to the 
Assize of the ^resr, for the tdicf of our people ("e’est asavoir la 
grande diartrc des franchbes cume lay commune, c la chartre de 
la forest solom I’assbe de la (bicst, al amendement de nostre 
pocpie”). 

11. And we will that if any ^odgmcncs be given from hence- 
forth, contrar)’ to the pettus of die charters aforesaid by Justices 
’ Lev Qusrtsrfy Rcrfinr, xsi, p. 257. 
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or by any other our ministers that hold picas before them touching 
the pomts of the charters, they shall be undone and holdcn for 
naught. 

(“E volums qe si nuk jugcmcntz soient donez desoremcs 
encontre les pointz des chartrcs avaimtdites, par justices et par nos 
autres ministres qiu contie les pointz des chartres tencnt plez 
devanc cus, seient dcfaitz c pur menr tcnuz.”) 

HI. And we will that the same charters shall be sent under our 
seal to cathedral churches throughout our realm, and there remain, 
and shall be read before the people twia in the year. 

IV. And that archbishops and bishops shall pronounce sen- 
tences of greater cxcommuiucaaon against all those that by word, 
deed, or counsel shall go against the aforesaid charten, or that m 
any point break or go against them. And that the said curses be 
twice a year denounced and published by the prelates aforesaid. 
And if the same prelates or any of them be remiss m the denuncu- 
non of the said sentences, the Archbishops of Canterbury and 
York for the ume being, as is fitting, sbaD reprove them and 
constrain them to nuke that denunaanon in form aforesaid. ’ 

Under the first of these secnons the King’s justices are 
directed to administer Magiu Carta “as common law 
("cume lay commune”). 

The sense hereof (says Coke) is, that the Great Charter and the 
Charter of the Forest arc to be holdeti for the Common Law, that 
IS, the law common to all; and that both the charters are m 
amendment of the realm; that is to amend great mischiefs and 
inconveniences which oppressed the whole realm before the 
making of them * 

This paper is an attempt to cxplam still further “the sense 
hereof”. But the most diflicult part of the explanation as 
usual lies in that part of the provision whose meaning seems 
at first the most obvious — ^“lay commune”. “No tolerably 
prepared candidate in an FngliA or American law school will 
hesirare ro define an esfarein fee simple", says Sir Frederick 

‘ p. i23;Beinoiit, ChartesdesUhtrtisAnghises, 

p. 96; Stubbs, SeUct CharUrs, gdi cd. p. 490; Blackstonc, Magna Carta, 
p. boav. * 2 Inst. J2i5 
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Pollock. “ On the other hand, die greater have been a lawyer’s 
opportunities of knowledge, and the more time he has given 
to the study oflegal principles, die greater will be his hesitation 
m face of the apparendy simple question, What is Law? 
One’s opportuniaes of knowIe<^e would have to be great 
indeed to be even m slight d^rec commensurate with his 
hesitation m attemptmg to define “common law” with all 
chat it imphed m 1297, but defined it must be in some fashion 
before we can understand the real significance of Magna Carta 
in the later Middle Ages. Some exanunation of contemporary 
records has convmced me that Coke’s interpretation is in the 
mam the correct one, but one of his statements seems also to 
show that It IS correct in a sense possibly somewhat different 
from the one he had m mmd. This is lus inclusion without 
comment of the Charter of the Forest with Magna Carta as 
the common law. What, then, is “the law common to all”, 
what made it “common” m 1297, how did this conception 
of a common law and the mass of corresponding rights 
actually come mco existence, and finally what light is thrown 
by an explanaaon of these things upon the history and 
character of Magna Carta itself? 

For a considerable part of the period when the common 
law was taking form in England there may be observed in 
the writers on law a certain struggle between the Roman idea 
of lex and the medieval conception of law as immemorial 
usage. The judges of those times, who were generally in 
orders, were better acquainted with Roman legal conceptions 
than many of their brethren of a much later time. Their 
knowledge and reverence for these ideas, coupled with the 
necessity they were under of administering a law of a different 
origui, at a less advanced stage of development, but with roots 
so deep m the traditions and habits of the people that its 
binding force was unqucsdonablc— these aic the chief ex- 
planation of apparetuLy tacompadble statements 



* A First Book of Junsfruienct, p. 4. 
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the bisis and extent of die royal authority, which even the 
addictones in a text like Bracton’s cannot wholly explain. In 
the field of private law somewhat the same struggle is to be 
seen between lex and cotmutudoi the one a product of the 
classical period of Roman law, the other a growth of the 
Middle Ages out of roots that arcquitc different. The medieval 
desire for umty led the jurists of the time to make mterestmg 
attempts to reconcile these conflicting conceptions. Con- 
stantme’s famous dictum, “Consuctudims ususque longaevi 
non vilis auctoritas cst”,* they gladly fasten upon, but it will 
not fully serve their needs until it is practically mverted,* So 
the author of Glanvill feels it necessary to apologize to his 
learned readers for an Enghsh customary law which he never 
thinks of qucstiorung .3 GlanviU is quoted word for word by 
the author of Fkta, but without aclmowledgment.^ Bracton 
also begins his treatise with the usual hberaf quotations from 

> Code, 8, 52, 2' "Consuetudum tuusque longievi non viLs auctontai 
est, verum non usque adeo sot vabtura momento, uc auc ranonem vincat 
aue legem.” 

* "Legum autem Ronunoram non esc vibs auctotitu, sed con adeo 
vimsuam excendunt, ut usum vincancaut motes. Suenutu autem jun»* 
pencus, stcubi casus emersenr, qui consuerudine feudi non sit cotnpro- 
nensus, absque cJumma ua potent lege tenpea" {Librt Feudorum, bo. n, 
Dcle 1; Lemnann, i7<]s Lamabordische Lehnruht, pp. II4-15). See tbe 
mteiestmg commentary oiCujas on these two passages, ui nis edinon, 
De Feudis [is66),pp 72-4 Fora modem discussion see Savigny, Syjlnn 
des heuligen Romischen Reehis, toI. u ch. m, secnon as ; also note II at the 
endofvol I 

1 Tbe customary law, emsttetuda, he also calls jura regni, but be will cot 
admit a sharp discinctian between it and kx, though it is mainly unwntsen, 
for he is not ignorant of the popular ongm of lex even m Rome— “Leges 
namque Angbeanas, beet non senptas. Leges appellari non videtut 
absurdum (cum hoc spsum kx at, ‘quod pnnnpj placer, legu haber 
vigorem’} eas sabcet, quas super dulms m consibo aeumendjs, procerum 
quidem consibo, ct pnnapu accedence authoricate, constat esse promul- 
gatas” {Tractaius de Legibus el Coniuetudmibus Regm Angliae, Prologus). 
Cf Justinian, Inst i, 2, 3, with wbidi Glanvill, in common with nearly 
all the medieval English junsoc wnteis, pre&ces his treatise. 

t Proemium. 



Ma^tia Carla and Common Lau> 13 1 

the “Institutes”, and borrows from GlanviU the sentence 
identifying cotisueliido with lex, but hts treatment of the subject 
IS fuller and much more valuable.* It is clear that these 
medieval writers arc faced with a consnetndo, a kx non scripta, 
which is binding much as lex was binding m the later Roman 
Empire. In order then, to apply tlieir favourite texts in 
support of the existing law, they arc under the necessity of 
including within lex what was certainly not mcludcd in 
Justmian’s time. The outstanding fact is that custom had really 
become "law”. It was accepted by common usage pro U^e. 
This IS almost the central fact m early English law; but we 
modems, like die Romans of the later Empire, arc so prone 
to identify lex and "law” that we can hardly appreciate the 
difficulty m which GlanviU and Bracton found themselves. 
Glanvill’s apology for consuetiido was directed at the classicists, 
and IS easily understood by ourselves; to a rwclfdi-ccntury 
Enchshman, if unlearned m Roman law, it probably had very 
little meaning. 

But (onsuetudo was a thing weU understood. Evidence of 
Its importance and its bindmg character is abundant. GlanviU 

> “Cum aucem fere m omrubus tcgiombus utantuf legibuj ct jure 
senpto, sola Angba usa «t in suis fimbm jure non senpeo ct consucrumne. 
In ea quidem ex non senpto jus vciur. quod usus comprobavit. Sed 
absurdum non ent leges Anglicanas (Lett non scriptas) leges appcUarc, 
cum Ifgis vigorcm habeat qmcquid dc consilio et dc consensu magnatum 
ct reipubbcac commum sponssone. authontate regis sive pnncipis prae- 
cedeme, juste fuent dcfirunim ct apptobatom. bam autem in Ajiglia 
consucrudmes plures ct divcfsae, secundum divcnitatcm locorum. Habcnt 
cnim Anglici plunma ex consuctudine, quae non habcnt ex lege; sicut 
in divcnis comitatibus, uvitatibus, burgu et villis, ubi semper mqoircn- 
dum cric quae sit dlius loci consuctudo, ct quahter uiantur consuctudine 
qui consucrudmes allcganc” (folio 1 a). 

' Videndum cst eaim qutdtttlcx;etscicndutn, quod lex est commune 
praeceprum virorum prudentum consulcum, dchctorumque quae sponce 
vcl ignorantia contrahuntur cocuio, rei publtcae sponsio communis" 
(folio 2 a; Digest, I, 3, t). 

Consuctuio vero quindoquc pro lege observatur in parobus, ubi 
fuent more utcntium approbara, et vieem Icgis obnnet, longaevi emm 
temporis usus ct consuctudinibus non est vdis auchontis" (fouo 2 a). 
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himself, in the passage quoted above,* though he is para- 
phrasing the Institutes, cannot say, as they do, that in England 
the “law” IS what the people, or what anyone, constituebat. 
Instead, he has to say that it consists of those things “quas 
super dubus in consilio defimendis, proccrum quidem con- 
siho, ct pnncipis accedente authoritate, constat esse promul- 
gatas”. Iris something already inexisfence, whichmayiadeed 
need definmg, but can only be promulgated, not made. The 
celebrated Excommunication of 1253 mentions only those 
who violate the hberties of the Church, Magna Carta, the 
Charter of the Forest, “vcl antiquas regm consuetudincs 
approbatas”.* It is not difficult to prove that these “ancient 
customs of the realm ” were of binding force, even of supreme 
bmdmg force. So the author of the Afirrur of Justices, who may 
certainly be trusted as an mterpreter of contemporary words 
and phizes, though we can no longer believe all bis stories, 
declares that the article in the Statute of Marlbotough con- 
cemmg redissetsots is reprehensible, because "no spcaal 
ordmance ought to exceed common law” (car nul mnaement 
especial ne deit passer comun dreit).'^ And we md thejustices of 
both benches required to take oath that m case they receive 
letters from the King commanding anything “contrary to 
the law”, they will enforce the law notwithstanding such 
letten. The Parhament Roll of the year 1330^ contains an 
mteresting petition by several nobles setting forth that they 
were enaded to lands escheated at the time of the suppression 
of the Templars, which lands, however, had been handed 
over, by a statute irregularly procured by the Despencers, to 
the Hospitallers. They pray that this statute be annulled and 
quote the opinions of the judges against it — 

Les dues Justices disoient appertement et expressement, qe le 
Roi ne ne devote ne ne le poiet fairc par Ley; non pas pur ce les 
ditz Hugh et Hugh, par poair q’ll avoient, firenc un Statut, 

« P. 130. n. 3. 

’ B^mont , Chartes, p ^z 

* Rot. Pari, n, pp. 41-J, no. ja. 


* Selden Society, vC, p. 184. 



Magna Carta and Common Law I 33 

jicome picrt par Ic Stafur, Qc Ie» Hojpirabcrs eus«nt Jes tcrrcs dc 
Tcmplicrs. Ec cn Icqucl Eitatutc poet cstrc trowe, qe Ics Justices 
nc $’a.sscnrifcnt point; car ila nc poicnt pur lour sermenc par la 
diiheriuuncc du Roy et de ics gcntz. Ec disoicnt, qc ce sunt 
contrarie a Ley, iasc qe cel Estanit sc fut centre Ley et contre 
rcson. 

In 1341, during the struggle between Edward III and his 
Parhament, the King had been compelled to make certain 
important concessions m return for thetjarliamcntary grants, 
but when these had to be put m the form of a statute, the 
chancellor, treasurer, and some of the justices protested that 
they would not enforce them “en cas qc meismes les Estatutz 
fussent contraires a les Lcics et Usages du Roialmc, lesqueux 
ils feurent scrcmcntcz de gardcr”.' The reasons they assign 
« Rot Pari n, p. ijto, no 4a For the conffoveny, see Stubbs, 
CenslituMrtallliiiory.a^thed pp 407-10. Rymer eivn eneofthe wno 
for the publicanon of this revocation, addressed to tne ShenfF of Lincoln, 
dated I October 1341 {Fodtra (Record Commission), vol. n, pt. n, 
p 1177). In It the Km^ declares rhat since the provisions complained of 
(nuidam amcuii) legibus er consuetudinibus regni noun Anglae, ic 
jurftuj et prierogativu noscru regiit, exprene contraru prietendantur per 
modum searuti per nos fuissc concessi”; therefore, “considerantes qualiter 
ad obscrvitioncm et defcmioncm legum, consuctudmum, junum et 
praeroganvarum hujiitmodi, ismcn sumui vinculojuramcnn”, he desires 
that the said statute be revoked, even rhough "dissimulavimus sicut 
oporcuit et dictum praetensum sranicum s^iUari permisimus lUa vice’*. 
But he hastens to add — and this 11 alto significant — "volentes tamen quod 
articuli, in diao praetenso sututo contcnti, qui per alia stacuu nostra vel 
progcnitorum nostrotum Regum Angliae sunt prius approbati, juxta 
tormam dictorum itatutorum, m omnioitt, prout convenit, observentur”. 
By his own admission the King’s acnon seems to warrant Scubbt’s 
charactenzanon of it as "a piece of atrocious duplicity”, but the reasons 
he finds necessary to assign for tt arc none the less instructive. This 
revocation was midc, however, without consulting the Commons — 
“volcntcs ea. . .ad scatum debicum revocare, super hoc cum comitibus et 
baronibus, ac pentis altis, dicti regm nostn consilium habuimus et tracta- 
fum” — and therefore, as an enaament of common law, had eventually 
to be put in form of a new statute with the assent of the lower house. 
This assent was not given until the new Parliament, which met m 1343, 
two yean later. It Li an assent only in form then, for the Commons were 
dissaosficd. They petitioned for theobicfvanceofrcccnt statutes, especially 
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are significant whether they were sincere or not. For the year 
1347 there is a petition on Ac Parhament Roll agAist a judg- 
ment made in Parliament, which is declared to be “contrc le 
Leis de Roialme et les Usages aprovcz’*.' In 1397 Parliament 
annulled Ae award of P arliamen t convicting Hugh Des- 
pencer, and seemingly endorsed Ac charge that the Act of 
Edward HI affirming this award “fuist fait contre droit, loy, 
ctreson. . quel Estatutqantalcsditzarticlcsn'cstmydtoiturel 
ne resonable, ne deust csrrc de force par la ley. . .estoit en- 
contre droit et reson ct encontre la ley de la Terre”.* Two years 
later, on the accession of Henry IV, Ac new King declared: 
“Qe li n’estpas son entente nevoluntcc purtoumcrles Leyes, 
Estarutz, ne bones Usages,... mes pur garder les anaens 
Leyes et Estatutz, ordeignez et usez cn temps de scs nobles 
progenitoun. . .solonc son sefment.’’^ The ‘rronunciatio”, 
oy which Ae Parliament of 1 Henry VI was opened, declares 
Ae purpose of Ae session to be Ae enjoyment by all classes 
of Aeir liberties and franAiscs which have not been repealed 
"ne par la Commune leie repellablcs”,^ and Ae statutes of 
Ae next year open wiA a confirmation of all suA franchises 
“bien usez cf nienc repellez ne par la commune ley repclla- 
blez”,* 

Some of Aese examples undoubtedly arise out of factional 
for those made in return for their grants. *He only latis&cnon they got 
was the royal response, "II plest au Roi <je les Estatuts soiait veuz et 
examinez. etceuxqe sontd’atneoder soicntamendez, etles bons estouent 
ea lour force ” In respect to the statute annulled two yean before the 
King answered, “Le Roi na<^ain appcrceivant qe le oit Estacut feust 
contre son Serement et en blemissemenc de sa Corone et de sa Roialcee, 
et contre la Ley de la terre en plusouis poinc, si £st repeller meisme 
I’Estatut. Mes il voet qc les pomtzdn die Estatut soicnt exammez, et ceux 
qe serront trovez honurables et proCtables put le Roi et son pocpie soient 
ore (ua en novel Estacut, et gaidez desorc” (Roi Pari, n, p. 140, no. 4). 
No corresponding enactmesit u to be found on the Statute Roll of that 
year. 

« Rot. Pari n, p. lyj, no 65. ’ IhiJ. in, p. 367 A. 

J HU m, p. 434, no. 108. * IhU. vr, p. 169 b. 

* 2 Hen. VI, cap. L 
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and even revolutionary struggles, but the frequent and 
repeated insistence upon the supremacy of the common law, 
as a justification, even though it may be at times an unjust 
action that is justified, seems to show conclusively the position 
occupied by the common law. It was, in a very real sense, a 
fundamental law. 

But if this law was really supreme it becomes the more 
necessary to tty to discover the points m which it differed 
from other rules or enactments; to ascertam as nearly as we 
can just what was common law. From the passage quoted 
above from Bracton* it appears that custom has the force of 
law in England, “approbata more utcntium”; and that these 
consuetudines are either “plurcs et diversae”, i.e. particular 
customs; or common custom, which is “consuetudo regni 
Angliae”. Thus he speaks of the King’s retainmg an outlaw’s 
lands for a year and a day, “sicut esse debet secundum con- 
suetudmem regni nostn Anghae”;* or of waste “contra 
consuetudinem regni nostri”;^ or of an inquest “secundum 
consuetudmem regm Angliae’V So he declares; 

Et sicut papa ordinate potest in spintuaJibus quoad ordines ct 
dignitates, ita potest rex m temporalibus de haercditacibus dandis 
vu haeredibus constituendis secundum consuetudinem regni sui. 
Habet enim quodlibet regnum suas consuctudmes ct diversas, 
potent emm una esse consuetudo in regno Anghae, et aha in regno 
Franaae quantum ad succcssioncs.* 

In Bracton s day the organization and powers of Parhament 
were still undeveloped and the terminology of legislation was 
not yet fixed. His favourite term foe enactments is constitntio, 
in which he shows his Roman and canon law training. He 
refers to the Statute of Merton as “Nova constitutio’’,^ and 
to a violation ofit as “fraus Consticunoni”.? He says also that 
a wnt of novel disseisin will not issue where a tenant has 
granted so much of his estate in fiankalmoign that his lord had 

« p. 131, n. I. ’ Folio 129B. 316A. 307A. 

'Ibid. 417 B. He here refers to die£imous “nolumus”. 

'Ibid. 3 12 B. ? Folios 29 A, 32 A- 
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lost his service, "quia hoc cst contra constitudonera”.* In 
another place he asserts the same rule, “ prop ter consdtudoncm 
Iberraos”.* These ewshtutiones arc in adchdon ro consue- 
utdtnes which are in use throughout the realm. Hence many 
things are controlled by the law and custom of the realm. It 
IS no accident that the writs appointing the jusdees for an 
assize ofnovel disseisin command them to dojusdcc**secun- 
dum legem et consuctudincm regninostri Angliae".^ Judges 
are so to conduct themselves, says Bracton, “ut consdtudones 
et eorum cdicta, jun et consuctudinibus approbatis, ct com- 
muni utilitati smt convenienoa".^ These arc the rules to 
which Bracton refers as “lex retrac et regni consuctudines ”,5 
and “jus conumme”.^ Whether customary or statutory, it 
IS the law common to the realm, as distinguished from par- 
ticular law. So in discussing waste Bracton says: "£t quid 
debeat adjudican ad vastum, et quid non, propter magni- 
tudinem et parvitatem, habet quaeubet patna suuin modum, 
constituaonem et consuecudinem.”^ And modus, he says, 
following the familiar doctnneof die Roman lawyers, though 
in a sense probably never meant by them, and here speaking 
of grants, “legem dat donationi; et modus tenendus est contra 
jus commune, et contra legem, quia modus ct convendo 
vincimt legem”.® Of the law of succession he says: 'Item 
potent conditio impedirc descensum ad proprios heredes, 
contra jus commune.”^ 

“And because it is given to all in common it is called 

* Folio 169 B. By dm rvnstitulio Bnctoa means the provwion which 

appeared £nt as article 39 of the Second reissue ofMaraa Carta and was 
re-enacted as article ji in the reissne of 1225; “Nulius Iibcr homo de 
cetero det amphus ahcui vel veodat de terra sua quam ut de residue terrae 
suae possic sufEcienter fieri domino (eodi servidum ei debitum quod 
pertmet ad feodum illod.” He cites die case ofRobert de Toteshall v. the 
PriorofBncksitein23 Hen. HI Hus case is given in Dracton's Note Beal:, 
no. 1248. > Foho 168 B. 

1 JbtJ HOB. Healsospeaksofawoman’shavmgadowergreaterthan 

is proper "secundum legem et consuctudinem regm" (foho 314 *)• 

* loid 108 A. 5 IhiJ 133. * Fohos 17 b, 19 B. 

* Folio 316 B. * JUd.tja. * Ibid. 192. 
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common law”, says the author of die Mirror of Justices, of the 
law \vith which he deals.* References to the common law 
became more frequent as the thirteenth century closed. For 
example, it is said to be "encontre la commune ley” for a 
subject to inflict the death penalty on a criminal.* Later, in 
the reign of Richard II, the Commons complain of royal 
interference wth “la ley dc la Terre ct commune Droit ”.3 

It is not necessary to mulaply instances further, though 
they arc many. The general connotaaon of “common law” 
is beyond doubt. Its exact mcamng becomes clearer, how- 
ever, when we take note of the special law that contemporaries 
were wont to contrast with it. At times we find “la commune 
Loy” thus designated to distinguish it from enactment.^ Or 
it might be the law of the Church that was contrasted with 
it ;5 the “lexforestae";^ “Ics Loysd’armes”;’ the law of the 

* Selden Soa«cy, vn, p. 5. 

* Year Book, 20 and at Edw I (Rolls Senes), p. 99. 

* Ret. Perl in, p 23, no 96 (1377) 

* Thus a liaganc was told m 1 MW. 11 : "You are not aided by the 
common law nor by speaal bw" ("pat b commune ley ne par ley 
espedal") (Year Book, i and 2 Edw. II (Selden Soaety), p. 31). In the 
next year another was informed that he must rely cither on common law 
or on speaal law (“par b commune ley ou par lev cspcaal”. Variant: 
"par aunaene ley ou par novdclcy"), and that neimer the common law 
nor "b novellc ley" sviU help him {ibiJ. p. 60). In 1377 the Commons 
periaoned for the observance and confirmaoon of "b commune Loyct 
auxint les espeaalx Loji, Escatutz et Ordinances de la terre” made for 
the common profic and good governance of the realm in the araes 
preceding (Ref. Part, m, p. 6, no. 20. 

* In 1350 the King responded to a peadon of the Commons against 
the extoraon of the aeigy ui taking fees for proving wills, "Sou b Ley 
sur ceo use come devant, si bien la Ley dc Semte Eglise come la Ley dc 
la terre" (Rof. Pari, n, p. 230, no. 35). 

* See Mi G.j. Turner’s introduction to Selerf PIc<is i^fJie Fer«f (Selden 
Society); Pent-DutiiUis, “Etudes Addioonnellcs”, in Stubbs, Constitu~ 
tional History, French tnmslauon, voL n. 

^ The “Pronunaatio" of the Parliament in a Richard II declares that 

les Lo)^ de b terre et les Loys d’aimes doivent estre come relatives, Tune 
Loy toutdys aidant a Tautre cn tous cas busoignables” (Rof. Pari, in, 
p. 33 . no. 8). 
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Court of the Constable and Marshal the law of the staple;* 
Roman law; or the "lex ParluiMnti ”.3 
But the “special law*’ found most often in contrast with 
“ley commune” is the consuetudo, less frequently the lex, of 
some particular region or district, which differs in its pro- 
visions from the “lex et comuetudo regni”.'* 

In 2 Edward II it was argued that a manor which formed 
a part of the King’s anaent demesne was “tiel lieu qe n’est 
pas a la commune ley”.* In a case in 1307 certain tenements 
were declared to be devisable “solom la coustume dc Ever- 
wyfe” (York).^ 

Cases of the law of Kent are numerous. For example it was 
said in the Common Pleas in 20 Edward I that certain tene- 
ments are not transferred from the common law to a special 
law (“changez hors de la commune ley en la Especial ley”) 
unless the partibihcy of the tenement could be proved. Here 
the “speaal law” is a customary one, “le usage du pays”.’ 

' Statute, ij Rich. H, stat 1, cap u, coniines his junsdiraon to cases 
not triable “pat la commune ley du Roialme”. 

* The Statute of the Staple (27 Edw. 10 , stat. n) providw for the trial 
of merduno' cases “solonc la leie de lestapleet ntmie a la commune ley” 
(up. u) All things touchinc the staple sn the staple towns were to be 
decetmmed “par la lei marraanc. . .et nemie par ta commune In de la 
terre, nc par usages d« Citees Burehs nautres villes” (cap vm) 

3 Rot Pot! in, p. 244, no 7. In urn Pariiasnenc the lords, both spiritual 
and temporal, clumed ic as thetr pnvilege that all cases touching them 
“serroient demesnez, aju^ez, et discus par le coun de Parlement, et 
nemye par la Loy Civile, nc par la Commune Ley de la Terre, usez en 
autres plus has Courtes du Roialme” Sec also liia. m, p. 23S 
s Much material is found m vanous volumes of the Seldcn Society 
Pubhcaaons, such, for example, as die volumes edited by Miss Bateson 
on “Borough Customs”. Many local peculianaes m the towns aiTecting 
tenure have been collected m Hemmeon's Burgage Tenure in Mediaeval 
England (Harvard Hisconcal Studies, no. xx) 

s Year Book 2 and 3 Edw. 11 (Seldcn Society), p. 60 
‘ Ibid 33-33 Edw. I (RoUs Senes), p. 437. 

’ Ibid 20 and 21 Edw, (Rolls Senes), pp 327, 329. See also ibid. 
33-3S Edw. I (Rolls Senes), p 331; also the so-called statute De Praero- 
ganva Regis {Slatules of Itte Realm, i, p. 227), cap. xviii See further, 
Somner, Robinson, or Sandys oa Gavelkind 
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Wales and the Marches naturally give us many examples in 
the Middle Ages, particularly before the enactment of 
“Statutum Walliae”. For tenements in Wales and the 
Marches article fifry-six of die Great Charter ofjohn guaran- 
tees to Welshmen and Marchers trial by peers “secundum 
legem Walhac” and “secundum legem Marchiae” respec- 
tively.* 

In 25 Henry III a Welsh litigant pleads “quod nescit 
placitare secundum consuetudinem Anghc'* and obtams a 
continuance “ad deliberandum**.* In 1281 Edward promised 
Llcsvclyn that the laws of Wales and the Marches should not 
be disturbed, and mformed him that the judges had been so 
instructed.^ The “Statutum Walhac” itself,^ while asserting 
Edward’s nght to declare, interpret, increase, and take away 
from these patncular laws, especially m pleas of the crown, 
expressly excepts the law of succession to lands, contracts, 
procedure, etc., which arc to remain as they were, “quia 
aliter usitatum esc in Wallu quam in Anglia. . .et a tempore 
cujus non exctcic memoria”. In a case ansmg upon a disseisin 
in 19 Edward I, the defendant answers “ quod tenementanon 
sunt in comitatu [Hereford] sed sunt m Marchia Walhe ec 
debent in judicium dcdoci secundum legem Marchie et non 
pec legem Anghe juxta statutum dc Ronemede. Et quod non 
sunt in comitatu et ideo non deberent traaari per legem 
communern”. The point was conccded .5 Two years later 
Richard Fitz Alan declares he is a baron of Wales, “ubi est 
consuetudo approhata** that the barons should submit their 
disputes to the arbitration ofa friend of both parties.® In 1321 
a number of persons in Wales petition the Chancellor to issue 
a writ to the Justice of Notdi Wales to do justice “secundum 
legem et consuemdinem parcium illarum”.’ The law of the 

* Stubbs, Select Charten, odi ed p joo, 

’ Plflfitonjm (Record Commission), p. 108. 

I R’/roes, FotiJera (RtcordCommissioTi), voV i, pt. n, p. 593. 

* 12 Edw. I. * plac. Ahh. p. a86. ‘ Ihid. p. 231. 

’ Rtif. Pari I, p. 397, no. 59. 
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Scottish March, of course, was on the same general basis. In 
1249 a commission consisting of twelve English and twelve 
Scottish knights were sworn to Ac observance of Ae “Leges 
Marchiarum”,* 

It seems clear, Aen, that common law is Ae “lex et consue- 
tude regni Angliac, usitatae et approbatac, communi utilitad 
convenientes”; and Aat Ae basis of consuetudo, as of lex, is 
that It IS approved, if not by express enactment, “more 
utentium". This law is “common” because it is “jus regni 
Anghae”, enforced and observed “de consensu magnatumet 
rcipubhcac communi sponsione”. Special custom is such as 
m like marmer “observamr in partibus” — and, it might be 
added, by certam classes or estates of Ae people — ^“ubi fuerit 
more utentium approbau, et vicemlegis obtinet " ; and special 
leges are Aose expressly assented to by Ae particular persons 
so bound by Acra. So we remm to Cokc4 Actum that Ac 
common law is “ Ae law common to all”.* 

If our difficulties ended here, it would seem raAer un- 
necessary to labour a pomt $0 apparently obvious at such 
lengA as I have done. But Magna Carta was not only com- 
mon law : It was also enactment, and constantly referred to as 
such. In order to understand its real significance, we must 
fint examme Ae larger guesnon of Ae relation of enactment 
in general to the “ley commune”; and to make this Afficult 
quesaon as clear as possible it seemed necessary as a pre- 
hmmary to restate much Aat is obvious in connecnon wiA 
Ae common law itself. 

The next problem Aat meets us, Aen, is the relation of 
enactment to Ae law, particularly Ae common law, in 
meAeval England, and this is a problem of great difficulty. 

As indicated above, Ac names of enactments of law for Ae 
realm were vamble until Aey became stereotyped by Ae 
general acceptance of Parliament’s enacting power. The 
auAor of Ae Leges Henrid, speaking probably of Henry I’s 
famous ^vrit for Ae holdmg of Ae shire and hundred courts, 

• Nicholson, Leges Marchianmt, pp. i et ’ Ante, p. 128. 
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says the practice, founded in ancient custom, had lately been 
confirmed by a record— “yen. nuper cst rccordacionc firma- 
tum'V The Constitutions of Clarendon are spoken of in the 
preamble to the document as “ista recordatio vcl rccogmtio 
ciyusdam parns consuetudinum ct libcrtatum ct dignitatum” 
of the Kmg’s predecessors.* Simibrly the Assize of Clarendon 
IS termed “hacc assisa”,3 as 1$ also the Assize of the Forest m 
1184.^ John’s Charter of Liberties Itself IS called "this present 
charter of ours’’.5 Bracton speaks, as we have seen, of the 
Statute of Merton as “nova consatutio’’,^ and elsewhere 
refers to a change in the law of dower made by it as brought 
about "nova supcrvcnicntc gratia ct provisione".^ In a case 
1043 Henry III one of its sections was referred to as "Provisio 
de Merton '’.® " The Edictum dc Kenilworth “ is well known, 
and It was so called by contemporaries.’ The Statute of 
Winchester is ated by the author of the Muror of Justices as 
"la constituaon de Winccstrc”.*® In the reign of Henry III 
the word "statute" begins to be prominent; but at first hardly 
in any technical sense and alternative with other terms. For 
example, in 39 Henry III the statement is made that a rule in 
"consilio apod Merton provisum fuit ct statutum", con- 
cerning the procedure on a writ of right " post illam consti- 
rucioncm"." So in 52 Henry III mention is made of the 
pardon for transgressors in the time of the recent war, 
"occasionc provisionum scu statutorum Exoniac non ob- 
scrvatonim’ 

By the time of Edward I, however, it is evident that 
“statute” is becoming a technical term, and the other names 
cease to be applied to the same enactments. So the author of 

* Liebermann, Gesetze Jer Angtlsaihten, 1, p. 553. 

* Srubbi, StUct Charttrs, ^ih cd. p. 163. 

J Ibil p. 173. 4 JIJ. p. 186. 

5 lb,d p. 292. 4 p_ 13^ 

’ Folio 96. See aljo Cricton’s Note Book, i, p. 89. 

* Pkc. Abb. pp. i4(S-7, » jm p, 

Sclden Soacty, vir, p. 48. See oSso ibiJ. p. 2i; Pbe. Abb p 171 

" Pbe. Abb. p. 144. «. jui p, 
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theM/rrorinthe third chapter oflus first book — “Des premiers 
consucuaouns” — tells us that Alfred ordained “pur usage 
perpetuele” that his nobles should assemble at least twice a 
year “pur parlemcnter sur Ic guiement de poeple Dieu. Par 
cele estatut”, he says, divcn ordinances were made m times 
subsequent.' “The Statutum dc Marleberge” is referred to 
m pleas of the fifth and sixth years of the reign.’ In Michael- 
mas Term, 13 and 14 Edward I, judgment was given under 
a rule “quod consotutum fuit pet Rcgcm per secunda statuta 
Wescmonasteriensia”.? 

It IS unnecessary to continue further a hst which grows 
rapidly longer after this date. Statute has now become the 
usual word for a certam kind of enactments of Parhament, and 
It IS sometimes apphed to aas, such as the one known as “De 
Asportaus Religiosorum”, which arc known to us onlv in 
forms not usual in statutes, some of them being found only m 
the form of wnt$.< The uncertainty of some of these so-called 
sututes may be due to a loosetie« in the apphcation of the 
term which disappeared later, when the word invariably con- 
veyed one definite and technical meaning. Statutum seems to 
be a popular rather than a technical term before the reign of 
Edward I, and ic is possible that the non-technical employ- 
ment of it may have survived longer in isolated cases to the 
confusion of the modem historian. 

Our real difficulty arises with the quesdon, what was the 
real nature of these statuta after the meaning of the word had 
been fixed, and how did they differ, if at all, from the law that 
preceded them, and from enactments which were not termed 
statutes? 

The subject of the relation of enactment to the law which 

« Seldcn Sonety, vn, p. 8. * PUc. Ahh p. 268. 

' Ibid. p. 209 

' “DeAsportacaRcligiosorain”fa referred to as itijfu/um in i6Edw. II, 
Plac. Abb. p. 341. Examples m wru (bem are “nrcumspecte Agans, De 
Fimbus Levatis”, etc. These and a number of others are ui l^tm, the 
language of royal writs, instead of French, which was becoming the usual 
medium of parliamentary enactment at dus tune. 
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precedes, as that relation was understood in the later Middle 
Ages, IS a subject that has received a good deal of attention in 
recent years. We have passed beyond the naive view that men 
of the Middle Ages must have understood that relauon just as 
we understand it to-day. We are trymg to discover what the 
men of that time really thought about it. For example, 
Mr Lapsley’s view that the well-known declaration of Parha- 
ment in 1322, seemmg to require the participation of all the 
estates of the realm m binding legislation, apphed merely to 
such constitutional arrangements as had been ef?ectcd by the 
ordinances of 1311;* or Professor Mernman’s mterpretation 
of Parliament’s legislauve funcaons as the repcalmg rather 
than the enactmg of law.* 

As an alternative mterpretation I submit an explanation, 
which might be summarized as follows: 

First. Enactments of substanave law m England m the later 
Middle Ages were made for the general purpose of aifirming 
the law ^eady approved or of removing abuses which 
hmdered its due execuaon — “pur surement garder les Loies 
ove due execution et hastif remedie pur abusion de la Loye 
en usurpation’’.^ 

Such afhrmancc implied frequent mterpretation, the sup- 
plying of addidonal penalties to secure proper execution, and 
even supplemental enactments for the same purpose. This 
eventually led to changes in the law itself, but such changes 
came gradually and m the mam only mcidentally, and were 
not the mam purpose of enactment. Repeal of the laws used 
and approved is in the beginning not thought of. It comes 
very gradually, and in the guise of the removal of provisions 

» English Historical Review, no. xxvm, pp. 118 el seq. This view seems 
also to be accepted by Professor Toot. The Place oj Edward II in English 
History, pp. 150-1. 

* Control by National Assemblies of the Repeal of Legislation in the Later 
Middle Ages, Mflanges d’Histoire offens I M. Charles B^mont {1913). 
pp. 437 

1 “PttfflVffirtmmo” ofilic?ariiamaie<tf 13 Hen. IV (i 4 i 0 . Rot Pari 
m, p. 647- 
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which have wrongfully interpreted or added to the old law 
and tended to the introduction of abuses rather than the 
removal of them. The substance of the old law itself is in 
theory not repealable, at least m early times. When statutes 
are repealed the oft-rcpcatcd reason is that they are against the 
law of the land or prerogative. Repeal is strictly, m the begin- 
nmg, nothing more than a remedy “pur abusion de la Loye 
en usurpation”. Occasionally, in times of disorder, whole 
Parhaments were repealed in the fourteenth and fifteenth 
centuries, but the reason alleged is usually that their summons 
IS irregular or their acts unlawfuL It is only at a comparatively 
late period that the repeal of statutes is openly avowed as one 
of the purposes of Parhament; even then such a power is 
hardly considered as rcachmg the central principles of the 
common law. On the contrary, an examination of parlia- 
mentary rolls of the fourteenth and fifteenth centuries will 
show that the first business of a Parhament is the re-enactment 
or affirmance of the whole body of the fundamental law, 
mcluding the statutes of the King’s predecessors. This is nearly 
always stated among the purposes of the Parhament in the 
“Pfonuncuaones”, and it is almost uivariably prayed for first 
among the peations of tbc Commons. It would not be 
beyond the truth to say that m this period, Parhament was, 
m Its “legislative" capacity, above anything ebe, an affirming 
body, for such affirmations m bloc arc almost invariable.* It is 
only m the latter part of this period that the Commons in their 
petition for the affirmance of precedmg enactments begin to 
add the significant phrase, “ct nicnt tepellez”.* There is a 
remarkable, and possibly not acadenta], similarity between 
these repeated affinnadoiis at the opening of each Parliament 
and the earlier proclamations of the Kmg s peace, at the begin- 
mng of each reign. 

• See Rot. Part, rv, p. ijo, no. lo 

* For repeal, see Rsr Pari nr,p. 352 a;i&i 4 pp. 435 A-b;426a,442a; 
staci. Hen. IV, cap in, star. u,Hen.IV, cap.xm; Rot. Pari v, p 374 A-b; 
star. 39 Hen. VI, cap. i; Kef. PatI Tl,p.i9iA. See also 4 InsL p. 52. 
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Second. Participation in the enaament of such laws is based 
on the theory that the binding enactment of a law can be made 
only by those whom it touches. It must be a law "approbata 
utentium”, to use Bracton’s phrase.' If an enactment is to 
bmd the clergy, the clergy must assent; to one binding the 
baronage, the barons must assent; a provision affcctmg mer- 
chants IS only bmdmg on account of their consent alone ; and 
the law of particular distrias is recognized as valid “more 
approbata utentium”. But likewise, “what touches all should 
be approved by all”.^ And what touches all is the law 
common to all — the “lex communis, lex terrae, lex rcgni”. 

On this basis of consent Glanvill had tried to fit feudal 
conditions mto Roman terms, by saying that the people had 
enacted a law that had been “approved” by immemorial 
custom; much in the same way that Roman lawyers, ages 
before him, had interpreted the uit legassu of the Twelve 
Tables in the development of the law of testamentary suc- 
cession. If this were true, it would not be absurd to assimilate 
English custom with Roman lex. It certainly was observed 
pro lege. AU this is cleat enough for local and patticular 
customs. But what of the common law? How can it really 
be said to be enacted, affirmed, and “approbata utentium 
omnium”? 

» AnU.p. 131, n. X. 

* This famous sentence appeared in the writs of summons to the clergy 
for the Model Parliament ot 1295 (Pari. Wnts, i, p. jo). The writs begm 
as follows: “Sicuc lex justissima, provida arcumspecnone sacrorum 
prmcipum stabilica, hortacur ct statuit ut quod omnes tangit ab omnibus 
approbetur, sic ce lumis cvidenter ut commumbus penculis per remedia 
provisa communiter obvietur.” Tlie lex here referred to is probably from 
Justinian’s Code, 5, 59. 5. where nothing of a political character is referred 
to, but only the common action of severd to-lulores appointed under a will 
or otherwise. The original words arc. "ot, quod omnes similiter tangit, 
ab ommbus comprobetur". It is snterestuig to note that in the supple- 
mentary title “De Rcgulis Juns’’ at the end of the “Sext”, published Sree 
years after Edward’s writs, in X298, Bomface the Eighth includes dds 
maidm as regula xxix, "Quod omnes tangit, debec ab omnibus appro- 
ban’’. 
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For much of the thirteenth century the baronage, lay and 
eccIesiasQcal, made good their claim that they alone were the 
that “all” includcdnonc beyond themselves. Populus 
IS firequently used m that sense at that time, and their assent 
seems to have been considered the assent of the realm. But by 
the fourteenth century this was changed. Other communes 
besides theirs were making themselves felt in the national 
councils, the “commumtas bachelcriac Angliae”* and the 
commumoes of the towns, who considered themselves a part 
of the “commumtas Angliac”* to which the lex communis 
apphed. It is a stnkmg fact that Edward’s prinaplc that what 
touches all should be approved by all was carried no further 
than those commumties undl the Reform Bills of the nine- 
teenth century. Those had a right to participate in the enact- 
ment of common law, to whom common law apphed, and 
by the fourteenth century the communes of the counties and 
the towns were able successfully to vindicate in Parliament 
their claim to be a part of the populus to which that law and all 
provisions adirmmg it were common. 

It IS clear that such a pnnaple could not be enforced, and 
could indeed hardly arise, before the composition of Parlia- 
ment was settled on the basis which it retained until the legis- 
lation of the nineteenth century. Naturally, while that com- 
position was soil unsettled this principle was doubtful Even 
if a law must be “ucentium apptobata”, how could the whole 
“commumtas Angliac” consent in Parliament? At first, 
apparendy, while the composition of Parliament fiuctuated, 
there was doubt as to the validity of an enactment undl it had 
been proclaimed locally diroughout the realm. Only gra- 
dually did the theory arise that the whole of England was 
constructively in Parliament; that they were all assumed to 
be there consenting to what Parliament did, ’The theory of 
representation was complete m the fourteenth century. The 
fact that much of the representation was only “virtual” need 

> AmuU of Burton, p. 471, quoted m Scobbs. Seteet Charters, gdi ed. 
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give us little concern, when we remember that this remained 
equally true for five hundred years after, and that to a certain 
extent it is true to-day. This theory then did not necessarily 
give to die estates m Parliament alone the right to legislate for 
particular persons, classes, or places. That might be done by 
the King by charter or otherwise with the assent of those onl^ 
who were affected. Neither did it require the assent of' all 
the estates in Parliament unless that assent was given to some 
enactment which touched them alL The one thing that 
obviously did touch them all was an enactment affcctmg the 
lex communis. To that the assent of “all” was necessary. 

Third. This theory of the parocipaaon of the estates in 
enactment, if true, will m part cxplam the nature of the enact- 
ments of Parliament themselves. Statutes are enactments of 
law “perpetuehnent a durer”. If this law happens to be 
“common”, then all must assent. But the real distmcdon 
between statute and ordinance, which gave Coke so much 
trouble, does not anse from the difference between enactments 
of common law and other enactments ; nor from the fact that 
die King, Lords, and Commons must all unite upon a statute, 
while tms is not necessary for an ordinance, as Coke thought. 
The real difference is that a statute, m its ongmal meaning, is 
an affirmance of law. If it is in affirmance of the common law, 
it shares the nature of the law it interprets, and I have tried to 
show that one of the charactcnsdcs of that common law is its 
permanence and its supremacy in the realm. Like the law it 
authontatively interprets, a statute in affirmance of the com- 
mon law is permanent also; it has become in a sense a part of 
that law. Statutes affectmg law other than common are for a 
long time less numerous and less important, and the name 
statute was probably applied to them later than to acts for the 
whole realm and on the analogy of the latter. But the essential 
characteristic in all cases seems to be the purpose on the part 
of those enacting that thdr work shall endure for all future 
time; a characteristic that parliamentary statutes were con- 
ceived to have, because didr origin was traceable to the 
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affirraanceofalaw that was permanent, extending “a tempore 
cujus non extitit memona*’. This theory is weakened some- 
what m the fifteenth century, but it is safe to say that this is 
the general conception of parliamentary “legislation” from 
the thirteenth century on. Statutes are enactments “per- 
petuelmcnt a durcr". It is thdr permanence that makes them 
“statutes”, and necessitates somewhat greater formality in 
their promulgation than is necessary m acts of a character less 
permanent and therefore less important. 

Ordmanccs, on the other hand, are temporary provisions, 
which are not considered to affect the permanent law unless 
they are re-enacted ‘ ' m form of a stamte”, as they often were. 
The essence of a statute, then, is permanence, that of an 
ordmanceis its temporary character. Statutes in affirmance of 
the common law had to be assented to by all; so had or- 
dmances if they touched all the esum represented in Parlia- 
ment, Both statutes and ordinances are found that touch 
fewer classes. When thev are, only those classes so affected 
needassentmorder to makethembindmglawfor them. These 
distinctions are, like the conception of affirmance, much 
clearer m the fourteenth century than in the fifteenth; when 
many oftheolder ideas ofParhament’s functions arebecoming 
blurted, and precedents are beginning to form which are later 
to furnish the basis for die modem theory of legislative 
sovereignty. 

These arc the three chief points which the contemporary 
records seem to me to indicate in regard to the nature of 
enactment. Before taking up their bearmg on the history and 
nature of Magna Carta, 1 sh^ set forth a few of these records, 
under the three headings mendoned above; and first, under 
that of— 

I. The Affirmance of Common Law 
In this connection, nothing is mote significant than the words 
of the preambles of Edward Ts two remarkable Statutes of 
Westminster, which, more than anydiing else he did, justify 
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the application to him of the title the English Justinian.* One 
statement in the preamble to the second statute is particularly 
interesting. It recites the fact that at Gloucester, m the sixtli 
year of the reign, certain statutes had been passed, but that 
certain cases remained undetermined— "quidam casus in 
quibus lex deficiebat remanserunt non dctcrminati, Quaedam 
cnim ad reprimendum oppressionem populi remanserunt 
statuenda". Hence the present statute. Commenting on tlus, 
the author of the Mirror says: “What is said in the second 
Statute of Westminster as to the failure of law in divers cases 
is open to objection, because for all trespasses there is law 
ordained though it may be disused, forgotten, or perverted 
by those who know u not. And the first three articles arc no 
statutes, but merely revoke the errors of negligent judges.” 
The first of these three articles is the important enactment 
“Dc Dorns Conditionalibus”, which certainly docs do no- 
thing but restore the law as it was before judicial decision 
modified it. In his biting comments on this and the otlicr 
important enactments of the early part of Edward's reign, the 
same author says, for example: one “is no statute, but the 
revocation of an error”; another “affirms, rather than repeals 
an error”; another, though it is “but common and ancient 
law”, gives insufficient remedy; another “is merely the 
revocation to right law of a prevailing error”; another “is a 

• The enactmenci of the Stinite of Westminster Fine (3 Edw. 1 , 1275) 
are ssid to be made because the King desired “to redress the state of the 
mlm in such things as required amendment, for the common profit of 
1 *®^ Church and of the realm; and because the state of the holy Church 
had been evil kept, and the prebtes and rebgious persons of the land 
grieved many ways and the people otherwise mtreated than they ought 
to be, and the peace less kept and the law* used and the ofTcndcrs less 
punished than they ought to be, by reason whereof the people of the land 
feared less to offend". 

The Second (13 Edw. I, scar, i, 1285) is in some respects more explicit, 
as 1$ also the Statute of Gloucester (6 ^w. 1, 1278), and many others of 
tlus reign, so remarkable in this respect. Edward’s preambles arc much 
more instructive than later, svhen parliamentary enactment had become 
a matter of course, prefaced by stereotyped phrases or by none at all. 
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novelty mjunous to the lords of fees”; another “seems rather 
error iian law”; another, “no statute, but lawless will and 
pleasure”; another “is founded upon no right”; another is 
‘‘notfounded on law”; while others “arejusthumbug {(ruffe) 
for they are not regarded”. He also refers to Alfred’s laws as 
a “suture” under which “divers ordinances were made by 
divers kings down to the present time, which ordinances are 
disused by those who are less wise and because they are not 
put m writing and pubLshed in definite terms”.* 

The form of the coronation oath, which remained with but 
few modifications until the accession of William and Mary, 
was probably used first at the coronation of Edward 11 . It was 
ccrtamly used at the cororuoon of Henry IV.* In it there is 
one promise that was not demanded before — “Concedis 
justas Leges et Consuetudmes esse tenendas, ct promittis per 
te cas esse protegendas, et ad honorem Dei corroborandas 
quas vulgus elegerit, secundum vires tuas. Respondebit, 
Coocedo «t ptomitco.” This is the oath so much refetted. to 
by the King and by Parliament in the fourteenth and fifceench 
centunes, and its impotuncc is very great in the history of 
enactment. The celebrated ordinances of Tjii provide that 
all the sututes made “cn amendement de la lei et au profit du 
pocple” by the King’s anccstoo, “soient gardez et maintenuz 
si avant come estre devient par lei et rcson”, provided they 
arc not contrary to the Great Charter, the Charter of the 
Forest, or the present ordinances; and that if any statute were 
made "countre la fourme susdite, soit tenuz pur nul, et tout 
outrement defait”.^ Two entries on the Parliament Roll for 
1343 during the struggle of Ac King and Parliament arc 
instructive on this point. It was agreed that the sutute of two 
years before (15 Edward III) “soit de tut repellez et anientez 
et perde noun d’Estatut, come cel q’est prejudiciel et contraire 

« Selden Society, Vir, 189, 8. 

’ Rot. Pari. m. p. 417 b. Sec also Legge, English Coronation Records, 

pp. 5 CXVU, 88. 

1 Ihid. 1, p. 285 A. 
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a Leys ct Usages du Roialme, ct as Droitz ct Prerogatives 
nosttc Seigneur Ic Roi”. But as there arc certain articles 
embraced in the said statute which “sent resonablcs ct 
acordantz a Lei ct a Rcson”, the Kmg and his Council agree 
that these articles, together with others agreed upon m the 
present Parhament, “soit fait Estatut de novel” on the advice 

of the “Justices ctautrcs Sages, ettenuz a touzjours’ .* In the 

same Parliament the Commons pray that the statutes con- 
cerning grants be observed. The King replies that since he 
perceived that “Ic dit Estatut feust centre son serment ct cn 
olcmisscmcnt de sa Corone ct de sa Rotaltc, et contre la Ley 
de la terre cn plusours pointz”, it should be repealed. But he 
wishes that the articles of the said statute be examined and 
that such as arc found “honurablesctprofitables pur Ic Roi 
ct son pocple soicnt ore faitz cn novel Estatut. ct gardez 
dcsorc”.* 

In 1347 the Commons petitioned that a plaintilf recovering 
damages on a writ of trespass should have execution on the 
defendant’s lands, but were answered by the King that this 
could not be done “sanz Estatut”, upon which he desires the 
advice of lus Council, and wiU do what seems best “pur son 
poeplc ”.3 In 1348 the Commons prayed that the King would 
^ivc no response changing their petitions as a result of any 
“Bill” ptesented in Parliament “m the name of the Com- 
mons”. By advice of the Prelates and “Grantz” the King 
replied to these petitions “ touchantes la Lei de la terre, Qe les 
Lcis cues ct usees cn temps passcz, nc Ic Process d’iccUe usez 
cca cn arcrc, nc sc purront changer saunz ent fairc novel 
Estatut. A queu chose fairc Ic Roi nc poait adonques, nc 
unquorc poet entendre par ccrtcincs causes. Mc 5 a plust tost 
q’llpurra entendre", hcwithhisCouncil will ordain touching 
those articles and others “touchantz Amcndcmcnt de Lei” 
according to reason and equity, for “all his lieges and subjects 
and for each of them”.^ A very important entry occurs in 

' P* * 35 . no- 23- * IM- pp. 139--40. no. 27. 

* Ibid. p. 166, no. 13. 4 jlid, p. fio. 30 
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the roll for 25 Edward HI, where the Parliament interprets the 

law of succession. 

Nostre dit Seigneur Ic Roi vcalliant qc totes doutes ct aweres 
fuissent oustes, cc la Lei en ceo cas declare et mise cn certeine, fist 
charger les Prelatz, Countes, Barons, ct autres Sages de son 
Conseil, assemblcz a ceo Parlement. a faite deliberation sur cel 
point Lesqueux d'un assent ont dit, Qc le Lei de la Corone 
d’Engleterre cst, ct ad cstc tooz jours riele.. ..Laquele Lei nostre 
Seignur le Roi, les ditzPtelatr, Countes, Barons, et autres Grantz, 
et tote la Communc.-asscmblcz e! [en] dit Parlement, approevent 
cc afferment pur tour jours.* 

For much of the fourteenth and fifteenth centuries the 
Parhaments are regularly opened by a “Pronundado”; such 
as the one which sates, among the chief reasons for the sum- 
mons, “qe I'Estatutz faitz cca cn arcr pur amendement des 
Leies de la terre et du poeple nesont pas gardez ne user en lour 
effect” ;* another, which urges that tne good laws and customs 
be guarded and preserved and violators punished:^ another 
asking the Commons for information ‘‘coment ses Leyes de 
sa Terre ct I'Estatutz sont gardez et executez”^; or one which 
announces that it is the will of the King that the laws “ser- 
roient tenuz ct gardez”, and promises that by letters under the 
secret seal or pnvy seal or otherwise, “la Commune Loie ne 
serroit destoutbez, ne le poeple en lour pursuyte aucunement 
delaicz”.S For thesamepenod the petitions of the Commons 
usually begin with a prayer, such as the one in 1379, which 
asks, among other thmgs, “that the common law of the land 
be held as used m the nmc of the King's ancestors”.® 

‘ Rot. ParJ.Ti,^ 231, no 4i.Seca]sosut.25Edw.IlI,stat.i.Indiucon- 
necDon the proceedings in Patliamem leadmg up to the Statute of 
Provisors arc also mtetestmg They are found in the same words, in both 
the Parhament Roll and die Statute Roll (ftor. Pari, n, pp. 232-3, 
star 25 Edw. in, star w). 

* Ibid, p 237 A. 

’ 3 Rich. II, ibid m, p. 71, no. 3. 

* 13 Rich n, ibid p 257, no. I. 

5 5 Hen IV, ibid p. 529 a 

‘ Ibid. p. 80, no. 1 ; p. 321, no. 44, etc. 
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As seen in many of the instances given above, affirmance and 
interpretation often go together m re-cnactments of the law, 
as well as supplementaiy provisions of great importance. But 
Bracton was expressing the conception of his time, m dis- 
tinguishing what adds to the law from what is contrary to it : 
“Non dcstruitur quod m melius commutatur”.’ So, he says, 
a WTit is quashed if “contra jus et regm consuemdincm ct 

maxime contra chartam Iibcrtans Si autem practer jus 

fuerit impetratum, dum tamcn fuit rationi consonum et non 
juri confranuni, encsustincndum, dum tamcn arege concessum 
ct a consiho suo approbatum.’’* The general busmess of a 
Parhament was well stated m the “Pronunciatio” of the 
Parliament of 38 Edward IIP to be — “les Lois, Custumes, 
Estamt2, et Ordmanccs en son temps, ct cn temps de scs 
Auncestres faites, mcintcmr, ct si mils soient que busoignent 
declaration, ajoustemeut, ou artement, solonc le cas, temps, 
ct necessite, ensement de lour bon avis ct conseil declarer, 
ajouster, rctrere, ct amender”. The great importanceof 
affirmance in enacment is also illustrated m the limits which 
were sec to the King's dispensing power. The one kind of 
statute wth which he might not dispense, was the kind passed 
in affirmance of the law.^ 


’ Folio I B. Merc interpretaaon. in the fourteenth century, belonged 
to the Council. When a solemn afHnmnce by “novel Estatut” was 
necessary in matters of common law. dus could only be done in a 
Parliament of which the Commons were a pitt. 

’ Ibid. 414 B. 

5 Rot. Purl, n, p. 383 a. See also, ihij. a, p. 341, no. 119; ib'd. m, 
P- 4J, no. ifi\ p. 97 B. 

' On dais, it is unnecessary to do more dim refer to a few of the chief 
authonues. Eg. Broom, CoruA*Ain<md( Law, 2nd ed. pp. 492 et sfj.; 
Anson, Law and Custom of the Constitution, i, 4th ed. pp. 326 et seq ; 
Maitland, Constitutional History of England, pp. 302-6^ Thomas v. Sorr^ 
Pui'jfcun’s Reports, p. 330; Godden v. Hales, ii St. Tr. 1165, svich the 
various contemporary tracts appended to the report; W. Peiyt, Jus 
Parliamentarium ; Luders’s Trarts, Tract V. 

6 
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II. Participation 

It would be rash to say that the principle underlying the 
participaaon of the various classes “represented” in the 
Enghsh Parhament came entirely from feudalism. There are 
precedents m Rome, and precedents m England and on the 
Contment after the fall of the Roman Empire, of quite another 
kind. But these came to the men of the later Middle Ages 
through a feudal channel. To put it in another way, fcudahsm 
IS the stage through which Enghsh institutions had passed and 
were still passing at the ome when the common law was 
formmg and the functions of Parliament devclopmg, and the 
participation of the “estates” in “legislation” can no more be 
understood without takmg this into account than can the 
existence of these estates themselves. Behind them all lies the 
curia of the lord in which the laws of the fief arc “found” and 
apphed by all the tenants who owe suit there and have the 
corresponding right to be tried only by the pares curtis. The 
Court of the King was the Curia Regis, and the laws "found” 
there by us suitors were the lex terrae. But while tenants-in- 
ehief alone might “find” those laws, they had not made them. 
For a long time the barons were able to make good their claim 
that they were the poputus, and through that fiction might 
alone interpret and enforce the law, but tliis fiction never 
destroyed the underlying theory that law was approved 
“consensuomniumutentium”, andjusf so soon asothcr classes 
became strong enough they asserted their right to assent to 
enactments affecting themselves. Precedents might be found 
as early as the preamble to Alfred's laws and the indefinite 
“right” of the people to ratify the “election” of a King, as it 
appears in the Norman period,* a "right” to be traced back 
nodoubtto much the same origmas die similar procedure in 
the choice of -the Popes before the “constitunon” of the 

* See, foe eximple, die bneChat exceOeat reference co this as a pre- 
cedent for later consent in legisladoii. in Pike, Conslituiional History of the 
House of Lords, pp. 3 10 el « j. 
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Papacy was definitely formed; but it seems best to go back no 
further than the thirteenth century. A beginning might be 
made with the clear statement of Bracton who mentions the 
‘‘leges Anglicanae ec consuetudines. . .quae quidcm cum 
fiiennt approbatae consensu utentium, ct sacramento regum 
confirmatae, mutari non poterunt nee dcstrui sine communi 
consensu et consiho eorum omnium, quorum consiho ct 
consensu fuerunt promulgatae”.* Enactment and interpreta- 
tion by the King and his curia arc permissible without this 
consihum omnium, since they do not destroy, but only improve 
the law. “ In mchus tamenconvcrti possunt, ctiam sine eorum 
consensu, quia non destruitur quod m melms commutatur.” 
So also things “nova ct mconsucta ct quae pnus usitata non 
fuermt in regno, si tamcn simiba cvenennt, per simile judi- 
ccntur,...Si autem taha nunquam pnus evencrint, ct ob- 
scurum et difficile sit eorum judicium, tunc ponantur judicia 
in respectum usque ad magnam cunam, ut ibi per consihum 
curiae terminentur.” When, however, anything is enacted, 
It is “communi consensu omnium”, m theory, even though 
not m fact. We know that the barons alone enacted what 
Bracton calls “quaedam constituuo quae dicitur comdtutio 
de Merton”, yet he saj^s one of its articles “provisum cst et 
concessum ah omnibus' .* The sentence of excommunication 
pronounced in 1253 against violators of Magna Carta, or the 
liberties of the Church, “vcl antiquas regni consuetudines 
approbatas”, is followed by a ratification under the seal of the 
King and certain magnates, concluding with a warning, that 
if any additions arc made to the document, “ domtnus Rex, 
et prcdicti magnates omnes, ct communitas popuH protestantur 
publicc. . .quodincanunquamconscnscruntnec conscnciunt, 
set de piano cis contradicunt”.^ It seems pertinent in this 
connection also to refer ag^ to the form of the coronation 
oath, which seems to date from 1307, under which the King 
promised to hold, protect, and strengthen the just laws and 

‘ Foi'O I B. » Ihil 227 A. 

^ B^mone, Chartes, pp. 73-4. 
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customs "quas vulgus clegerit”.* The word uulgus was not 
used by accident — nor eJegerit either. The consensus omnium 
includes theirs, m theory at least, even though it be often 
merely the tacit assent to immemorial custom. 

Participation m grants need not detain us. The word 
consuetudines, customs, had in die Middle Ages, as it has now, 
a double meanmg, and undoubtedly it was the desire for a 
larger participation in grants rather than in enactments that 
lea to the apphcation by Edward I to the “Magnum Con- 
cihum” in larger measure than before of the oldprinaple that 
what touches all should be approved by all. The vindication 
of the right of consent to grants was understood and is under- 
stood now. For partiapaaon in “legislation” more proof is 
needed, but fortunately it exists. 

For example, m 1364 the Rolls of Parliament refer to certain 
good purveyances and ordinances passed with assent of 
“Dues, Countes, Barons. Nobles et Communes... et touz 
autres qe la chose touche”. Some of these are referred to later 
m the roll as “Estatutz”.* 

In 1354 the Commons complain of the ordmance of the 
Staple lately passed ib the Council at Westminster. They insist 
that such matters can be determined only in Parhament 
because they really concern the King and all his people. They 
declare that they have inspected these provisions 
et queles lour semblcreni bones et profitablcs pur nostre Seigneur 
le Roi et tut son pocpie, soient affermez cn cese Parlement, et tenuz 
pur Escacuf a duier pur touz jours. A quelle priere le Roi et touz 
les Granez s'acordcnc tmetnent, issint totes foitz, qe si ricn soit 
ajouster soit ajoustc, ou qc rien soit a ouster soit ouste cn Patle- 
ment, quelchcurcqcmcsacrenscrra,et nemyc en autre manere^ 
In 1363 the Rolls say, “Et issmt le Parlement continue sur 
tretee dc diven choses, touchantz si bien les Petitions baiUiez 
par les Communes et autics singulets persons come les Busoignes 
du Roy et son Roialme.”* 

• Aytte, p. ijo 
J Ibid p. 257, no. 16. 


* Rot Pari, n, pp. 284^-285, no, 9. 

* Ibid. p. 280, noj. 38-40. 
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In 1371 the Contmons recite die statute ordering “qc nul 
Justise par mandexnent de Grant ou Prive Seal ne lessera de 
faire commune Ley et Droit as parties”; and pray that it be 
observed, and “qe par comandi^ent du Roi, ne prier des 
gcntz prives, n’autres, la Commune Ley ne soit delaie ne 
bcstoumc”.* 

In 5 1 Edward III the Commons petition not to be bound by 
any statute or ordmance made without their consent, and that 
statutes made m ParUament be annulled only there, * et ceo 
dc commune assent du Parlemcnt”. They pray more especially 
that they be not bound by any statute or ordmance granted 
on petition of the clergy to which they have not consented. 
“Ne qe voz dues Communes ne soient obhgez par nuUes 
Constitutions q’lls sont pur lour avantage sanz assent de voz 
dites Communes, Car eux ne vcuUcni cstre obhgez a null de 
voz Estatutz ne Ordcnances faitz sanz lour assent.” The 
response is, “Sotc ceste maore declares en especial”; probably 
because it might be a nice question whether the matters 
objected to were not really things which touched only the 
clerey rather than “tut son poeple”, and therefore such as 
might nghdy be determined without the Commons’ assent.* 
hithemi(htofthc troubles of the year 1381 an interesting 
entry is found in the Rolls of Parhament. The Chancellor 
“en plan Parlemcnt” asks the opimon “de toutz illeoqucs” 
on the repeal of the manumission recently granted to the serfs. 
To which the lords spiritual and temporal, the knights, 
ddzens, and burghers, responded with one voice in favour of 
the repeal — “Adjoustant, qe rielc Manumission ou Franchise 
des Neifs ne ne poast cstre fait sanz lour Assent q’ont le 
greindre interesse.”3 

Eight years later the Commons petition that neither the 
Chancellor nor the Council, after die dissolution of Parlia- 
ment, should make any ordinance “cncontre la commune 
Ley, ne les aunciens Custumes dc la Terre, et Estatutz devant 

« Ket. Perl, n, p. 3o3, no. 41. • liil p. 368, nos. 44-6. 

3 IhiJ. m, p. 100, no. 13. 



158 Constitutionalism anJ Ae changing World 
ces hures ordeiner, ou a orddgner cn cest present Parlement: 
einz courge la commune Ley a tout le poeple universeV’j 
The proclanuuons for the pubhcation of statutes or of 
Magna Carta, and the “Pronundarioncs” and petitions in 
Parhament also furnish considerable general evidence on this 
point. In all these the matters upon which the whole Parlia- 
ment has acted are expressly stated to be articles “pur le 
commun profit du people c du rcaumc”, as in the royal 
proclamation of the confirmation of Magna Carta in 1297;* 
or a grant “a soen poeple pur le pro de soenroiaume”, in the 
“ Articuli super Cartas” of 1300.^ So a mandate to the Justice 
of Chester, of 1275, orders him to publish in Chester certain 
provisions and statutes enacted by the magnates “for the good 
of the realm and for the relief of the people”.^ Such ex- 
pressions are common later in the “pronunaations du Parlc- 
ment”, but they are not found after Edward ll’s reign in cases 
where the Commons have not assented. For example, in 1351 
there IS mention made or'l’Estatutzfaitz, . .puramendement 
des Leies de la terre et du poeple”:^ in 1378, of the good laws 
and customs of the realm;* in 1397, “Loyes justes et honestes 
universelment, par queux $i bicn les grantes come les petiw 
deussent estre govemez”. The King wishes to know if any of 
his subjects have been hindered in obtaining remedies “par la 
commune Ley, et sur ce estre conscillcr par toutz les Estatz du 
Parlement, et ent falrc bone et due remede en cest present 
Parlement”.? In 1414 the Kmg desires the preservation of 
“les bones Leies de sa Terre*’; and also asks Parhament “pur 
fane autres Leies de novel!, a I’aise et profit de ses heges”.* 
The language is somewhat different from what would have 
been thought of a century eaiher, but the principle is the 
same. 

• Rot Pari, m, p. 266, no. 30. ’ B^raont, Chanes, p. 82. 

s Ihi. p. 99. 

* Calendar of Patent Rolls, 1272-81, p. Z04 

f Rot. Pari. Ti, p. 237 A. * /iid. m, p. 32 A. 

^ iSiif. p. 347A-B. * Jiii IV, p. 15 B. 
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The petirions of the Commons, like the “Pronundationes” 
in the King’s name, seem to make this distmcdon also. In 
1341 the Commons pray for Ac observance of Magna Carta 
and “dcs autres Ordinances e Sututz, faitz pur profit du 
commune poeple entendant les pouuz de la dite Chartre, 
cnscmblement od les autres petpetuelmcnt a durer”.‘ Again 
in J368 Aey petition for the maintenance of Ae charters 
“e touz les Estatuz faitz devant ces hures pur projxt de la 
Commune”.* The next year Aey ask Aat Ac statutes be 
mainttmed, “si bien I’Estatut de la Foresee, come touz autres 
Estatutz, lesqueux deivent suffire a bon Govemcment s’lls 
soient bien gardez ”.3 

Very important is Ae careful answer of Ac Archbishop of 
Canterbury m 1399 to Ae prayer of Ac Commons to be 
excused from taking part in Ac judgments of Parhament.^ It 
IS true, he says, as Ae Commons have set for A, Aat they need 
not take part m Parhament’s actions — “Sauve q’en Estatutz 
a faires, ou cn Grantes e Subsides, ou tiels choses a faires pur 
commune projit du Roialme, le Roy voet avoir especialinent leur 
advis e assent”. 


This evidence of Ae necessity for Ae advice of Ae Com- 
mons on matters “pur commune profit” is supplemented by 
proof of Ac converse — Aat matters which were clearly not 
of this character, whiA affected particular classes ohly — 
needed no ratification by Ac Commons to make Aem bindmg 
law for Aose whom Aey did affect. 

So we find a regulation of Ac Exception of Neifty by “Ic 
Conseil cn Parlement” in I347;5 and an “Accord” m 1331 
by which Ae lor A agree, “ qc nul Grant de terre ’ ’ will aid any 
robber, but give aid to Ac justices in punishing Aem.^ 


* Rot, Pari, n, p. 128, no. 9 - * Rid. p. 295, no. 10. 

J Rid. p. 300, no. 14. 

* Rid. m, p. 427, no. 79. See also Hid p. 243 a; also tie King's 
answer to the £iraous peoQoa of I414 m whiA he promises that no 
enaeonent shall bind the Commoni w^ut their assent (Kor. Pari. n. 
p. 22, no. 22}. 

s Rid. n. p. iSo a-b. « mi p. <52. no. 9. 
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In 51 Edward III to a request of the Commons for an 
ordinance regardmg foreign merchants, the King answers 
that he andthe magnates will consider and ordain whatis best.* 

Matters specially affecting the clergy arc among the most 
valuable on this pomt. In 1389 the two archbishops made a 
protestation m full Parliament Aat ffiey do not assent to any 
statute of that Parhament “nunc noviter edito, ncc antique 
pretense innovato”, which is in rcstrictionof “Potestas 
Apostohea” or the hbernes of the Church.* 

In 1397 the prelates protest that they cannot assent to any 
enactment of the Kmg or the temporal lords touching the 
nghts of the Pope. There is no mennon of the Commons.^ 
The Commons had m fact penaoned that the King would, 
with the advice of such sages and worthies as he pleased, at 
the next Parhament ordam such changes in the Statute of 
Provisors as seemed reasonable and prontable in their discre- 
tion.^ In the same year a comnuttee of Parliament, consisting 
oflords andkmghts, butconimissioned“parvertuee3uctorite 
du Parlement, de I’asseot des Sdgneurs Espiriruels e Tem- 
porels”, annulled the Duke of Hereford’s patent.^ 

In 1433 the Commons prayed (or a modiffcation of the 
Statute of the Suple of C^ais, and were answered that it 
should be done as they desired, “Savant toutz foitz au Roy, 
poair ct auctoritee de modifier mesrac I’Estamt quant luy 
plcrra, par advys de son Counseil solonc ceo qe meulx luy 
semblera pur Ic profit du Roy, c du Roialme’’.® 

in. Varieties op Parliamentary Enactment 
Enactments of Parliament are referred to in contemporary 
official records under various names: provisiones, etabhssc- 
ments (scabihmenta), constitutiones, accords, awards, ordma- 
aones, statuta, and a number of others. Most of the 

* Rat. Pari. □, p. 367, DO. 35. * Hid. m, p. 264, no. 24. 

* Ibid p. 41, no. 22. 

* Ibid. p. 340. no. 21. S Ibid p. 372, no. 87. 

* Ibid. IV, p 454, no. (S3. See also itiJ. p. 490. no 19. 
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treatment of the points vital to this paper may be included, 
however, under the last two of these, and that treatment need 
not be very long, after the many excellent discussions of this 
subject from the seventeenth century to the present.* 

The treatises referred to above quote or cite most of the 
important precedents in the RoUsofPathament,* and it would 
therefore be useless to give here more than a few of these. 

In 1324. was passed the statute concerning the lands of the 
Templars, which was afterwards objected to as against law. 
The statute was made by the King and Magnates only, but it 
was declared to be “concordatum. . .provisum ct statutum 
pro lege in hac parte perpetuo dutatuta".^ 

Three years uter the King rephed to a petition of the 
Commons, that certain ordinances should be viewed and 
examined “et les bones soient mis cn Estatut, ct les autres 
soicnt oustez”.* 

The Statute of Purveyors,^ passed by the King, Lords, and 
Commons, is followed by five addiaonal articles which are 
to be m force without change unol the next Parhament. Just 
foUowmg these articles there 1$ a note on the Statute Roll — 
"£t memorandum quod m parliamento prcdicto concorda- 
tum fuit quod articuli prcdicti non tcncrcntur pro Statuto.” 

> See, among odien. 4 Inic. ly, Prynne. Irewches Redtvivusi Animai- 
»>erji<5nj on Cofce’j fourth Imtitute, p. 13; Wiutelecke, Notes upon the Kings 
Wtitt, chs. xc, xevui, xdx; RuiThead’s Preface to hii edition of me 
latutcj; Introducoon by the Comminionen to the Statutes of the Realm, 
secrion v (also repnnted in Cooper’s Puhlk Records, i, pp. 163 tt seq.)-, 
Hargrave and Butter's notes to Cofee on Ltttleion, p. 292; Amos’s 

notes to Fonescuc’s De Laudibm Le^m AngUat, pp. SS^I’. Gneist, 
English Constitutional History (Engluh transLadon), n, pp. 22 et seq.; 
Maitland, Constitutional History, pp. 256-8; Haochek, Englisckes Staats- 
recht, I, p. 114; Anson, Laut and Custom of the Constitution, 4th ed. i, 
pp. 243-9- 

‘ Sec the treadses above memioDcd. among which the Inttoducdoti to 
the Statutes of the Realm is the most imponant. It aces and an^yses most 
of the entries in the Rolls of Pailiamene important for thu subiect. 

J 17 Edw. II, scat. 3. 

* t Edw. Ill, Rat. Pari, n, p. ii. no. 3. 5 10 Edw. Ill, scat. 2. 
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Probably the most conclusive entry in the Rolls of Parlia- 
ment occurs m 1340, where a committee is chosen consisting 
of kmghts and burgesses as well as lords, who are instructed 
to look over the records of that Parliament from day to day 
and cause 

meltre en Estatut Ics pointz « les articles qe sont perpetuels. Lequel 
Estarut nostre Seignur le R04 par assent des touz en die Parlement 
csteantz, comanda dc engrosser et cnsealcr ct ferment garder par 
tut le Roialme d'Engleterrc. . . .Et sur les pointz et articles qe ne 
sont mye perpetuels, einz pur hr temps, si ad nostre Seignur le Roi, 
par assent des Grantz et Communes, fait falre et ensealer ses Letties 
Patentes.. .« 

In 1 5 Edward III an interesting case occurs. Apparently the 
previous peadons of Parliament had been assented to, but not 
authenticated as statutes by the Great Seat Now, as a condi- 
tion of the payment of an instalment of a previous grant, the 
demandismadechacthesebealEimed as conceded bythe King 
— “C’est assavoif, les pointz a durer par estatut et Us autrespar 
Ckartre ou Patent, et uverez as Chivalcrs des Counteez sanz 
nen paier.”* The word ordinance does not occur. 

In 1344 the Commons pray that tbe “Provisions, Or- 
dinances, and Accords” made m a previous Parliament 
“soient affermez par Estatut perpetuehnent a durer”.J 

In 1347 they petition that a provbion already agreed on in 
Council without delay be made “selonc la fourme de 
I’Estatut”, and the King promises that that ardcle and the 
points contained in it “soient tenuz et gardez en touz pointz, 
solonc la fourme d’Estatut ent {ajt”.^ 

The Statute of Provisors of 13 ji^ cites Edward I’s Statute 
of Carhsle — “le quel Estatut dent touz joun sa force”. 

A perfectly clear instance is fiiund in 1354. William de 
ShareshuU, the Chicfjusdce, announces among the causes of 
the summons, the permanent fixing of die Staple. The 

« Rot. Pari n, p. 113, nos. 7, 8. • IhiJ p 133, no. 61. 

5 Ihid p is3, no. 33. ♦ Ibid. p. 167, no. 22. 

S 2$ £aw. m, stit. 4 
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Council had made certain provisions or "ordinances” which 
had been pubhshed throughout the realm, and that Council 
had included prelates, lords, justices, serjeants, " and others of 
the Commune”. But now 

puc cco qe nostre Scignur Ic Roi, ct Ics autres, si bicn Granez come 
Communes qi lors estoicnt au dit Conscil, verroient qe la dite 
Estaplc sc tendroit et durroit perpctuclment es Roialmc ct terres 
avant ditz, si ad mesme nostre Seignur fait somondre son Parlc- 
ment a ce jour de Lunedy, aufyn qc Ics Ordinances de la dice 
Estaplc soicnt recites en mcismc Ic Parlement, ct si nen soit a 
adjouscer q'll soit ajouste, ct sou a durct pcrpetuclmcnt come 
Estatut en Parlement.* 

Another case, equally important, is found m i Richard II.* 
The Commons m that year prayed the King that the "pen- 
nons” of the recent Parliament which were "pur profit de son 
poeple” (no doubt to disanguish them from the “bills” 
presented by mdividuals)* should be now shosvn to the 
Commons, and that such as had been assented to in the form 
"Le Roi le voet” "soit afferme put Estatut; ce q’est dii as 
Communes touchant parne des dues Pennons qe ce ne fuist 
qe Ofdenancc et nerrue Estatut, qc cco puisse estre vicwe et 
rcherccc as Communes, ct ceo qc rcsonabfe est qc y soit ordene 
pur Estatut.” 

The next year the Commons pray that “bills” of pnvate 
persons receive no response, but that their ovm pennons be 

• Ret. Pari, n, p. 234 a. 

* Ihii. m, p. 17, no. 36. 

^ Bill” IS the term generally used on the rolls for petitions urged by 
others than the Commons as a whole — ^“pac diverscs persones; Billc 
espcciilJc de smguler penone” — ^and not ”puf le common profit do 
pocplc c du tcaume”. The Commons fiequendy show hostility to these. 
For references to such “biUes”, see RoL Patl m, p. 6r, no. 28; ihil pp. 
105-6; u, folio 360 A-B;ni, pp. 60-1 : ibid, o, p. 203, no. 30; p. 368, no. 46; 

P- jai, no. 44. Sec also the Introducnon to the Statutes of the Realm 
Reprinted in Cooper's Puhlie Records, i, pp. 171-2, note, with references 
mere quoteo^.'Ihese are die ongm of pnvate biEs. See further, Clifford, 
History oj Private Bill Legislatiort, voL ^ ch. 111. 
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answered, a remedy ordained before the dissolurion of the 
Parliament, and upon that — ^“ct sur cc — due Estatut soit fait 
en ce present Parlement, et enseale a demurrer en tout temps a 
venir’’.' 

In the third year of the same reign the Commons petition 
that an cxistmg ordinance “sort mys en Estatut, en afiinnance 
d’lcelle” , and the Kmg repbed. “sort mesme I’Ordeinance . . . 
tenuz et gardez pur Estatut’’.* 

In 1399 mennon is made of certain statutes “que semper 
ligarcnt donee auctontatc aheujus altcrius Parhamenti fuermt 
speciahter revocata’’.^ 

Many instances rmght be given to show that this distinction 
between statute and ordinance, apparendy perfectly clear, as 
to form at least, m the omc of Edward III, was becoming 
much less so m the fifteenth century.* 

These illustrations seem to show that there was a double 
difference between a statute and an ordinance — a difierence in 
subject matter, and one of form and effect. Statutes were, in 
the beginning, affirmances of the ancient law ; other kinds of 
enactment were employed for temporary administrative 
measures. 

At the opening of Parliament, the whole body of the 
ancient customary law, together with the two charters and 
all previous statutes, was affirmed or confirmed. This was on 
the analogy of the earlier declarations of the Kmg’s peace at 
the opening of a reign, and it is the nearest approach medieval 

' Rot. Pari, m, p. 61, no. 28 

* Hid p. 86, no 46 

I Ihtd p 4i9,no.34. Swalsogenmlly.snt. i4£dw. HI, stae. i and 4; 
II Rich. II, cap. II ; 4 Hen. VI, cap. 2; Rot. Pari m, p. 87, no. 50; ihid. 
p. II5, no. 74; ihid p. l}8,no. 34; iW p 354, no 32; ibid. TV, p. 128 
a-b; tbid p 33, no. 12; $tai. 2i Rirfi. If, cap 12; stac. I Hen VI, cap. 6; 
i8Hen VI, cap. 4, 13; 27 Hen VI, cap. 5; 29 Hen. VI, cap. 2; Ret. 
w, pp 327-8; ibid p 328, no 29; ibiJ m, p. 380, no 60. 

* For example, star. 4 Hen. IV, cap. 35; 13 Hen IV, cap. 2; 9 Hen. V, 
itat 2; 8 Hen VI, preamble; 20 Hen VI, cap. 6; 29 Hen. VI, cap. 2; 
Rot. Pari, rv, p. 3J2, no. 48; ibid. p. 354A: ibid, m, p. 661, no. 34. 
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England sho%vs toward a fundamental law. Before the days 
of modem written constitutions this was the most authonta- 
tive way in which a fundamental law could be promulgated. 

After the affirmance, came, as mdtcatcd in the “Pronuncia- 
tiones”, the removal of abuses, or of enactments contrary to 
or impeding the execution of this fundamental law, and the 
enactment of legislation supplemental to it which might be 
of sufficient importance to be classed with that law itself and 
therefore put into a statute or statutes. As we have seen, one 
of the chief characteristics of the law so affirmed, interpreted, 
cleared, or improved, is its permanence. And the instances 
given above show clearly enough that the test of a statute is 
die question whether the enactment made by it is really 
incorporated mto this law, along with it "perpetuelmcnt a 
durer” and to be affirmed along with it m all subsequent 
Parhaments. The inference b clear, then, thatm the hegxnmng, 
probably all statutes were ofthbkmd. But composed as they 
were of such subject matter, it is evident that their enactment 
is more important than other" acts” of a Parliament. As such, 
they required a different mode of authenncation than less 
important acts. They were sealed with the Great Seal and 
engrossed upon the Statute Roll as a part of the permanent 
law, after which they were sent to the Chancery and the courts 
of the two benches, and also to Ireland and elsewhere in cases 
where this was necessary. Copies were also sent to the shenffis 
of the counties, ordering their proclamation, preservation, 
and enforcement, within the counties. 

This authentication was in the hands of the Council, con- 
sbting largely of the judges, or in special cases of a committee; 
who went over the Parliament Roll, during or after the 
Parliament; which led to many omissions and some changes 
and additions, sometimes complained of by the Commons. 
Ordinances, originally, as temporary law, were not affirmed 
generally at the opening of Parhament as the charters, ancient 
law, and previous statutes were. They also required a less 
formal mode of authentication than statutes. Without a 
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formal engrossment they could be taken by the Council as 
the basis for royal -writs, charters, or letters patent, by which 
they were published and their enforcement secured. 

As time went on, the distincdonbetween the subject matter 
of statutes and of ordinances became less marked. The differ- 
ence came to be regarded more as a difference of forrU, though 
the real distinction did not disappear until the fifteenth cen- 
tury. Thus, in case of an enactment such as the ordinance 
concerning apparel in 37 Edward HI, where the subject was 
new, there might be a question whether this was fundamental 
or not, and the Parliament was asked whether it preferred the 
form of a statute or of an ordinance — ^“s’lls volcicnt avoir les 
choses issmt acordez mys par voie dc Ordinance ou de 
Statuyt”. They answered diat they preferred the form of an 
ordinance, in order that it might be changed if newsary at 
the next Parliament.* In the fifteendi century the distinction 
seems to be largely disregarded, as temporary acts are termed 
indifferently statutes or ordinances. In the half century ra- 
braced by tne reign of Edward III, however, when the orimal 
distmcdonis still clearly preserved, there seems no doubt that a 
jierfectly well undentood difference existed between a sarute 
‘pctpctuelment a durcr” and an ordinance “ pur cn temps . 

It would hardly have been necessary to enlarge so much on 
this point but for the evident confusion existing even in the 
minds of the latest writers on this important subject. Thus 
Sir Willum Anson says: The ordinance “is an act of the King 
or of the King in Council; it is temporary, and is revocable 
by the King or the Kmg in CoundL The Statute is the act of 
the Crown, Lords, and Commons; it is engrossed on the 
Statute Roll; it is meant to be a permanent addition to the law 
of die land ; it can only be revoked by the same body that made 
it and in the same form.’’* 

He proceeds to prove this by an entry from the roll of 1340 


> Rot. Pari, n, p. 280, nos. 38-40. 

* Laur and Custom of the Coastifutioa, 4th cd. i, pp. 241-3- 
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which is certainly the clearest statement of the real difference 
to be found in the Rolls of Parliament.* But an examination 
of it shows— and this is corroborated by dozens of other 
instances — that the ordinances in this case, as well as the 
statutes, were assented to by King, Lords, and Commons. It 
proves his statement that the statutes were permanent law and 
the ordinances temporary provisions; it expressly contradicts 
his other assertion that an ordinance is necessanly “an act of 
the King or of the King in Council” m distinction from a 
statute, to which the Commons’ assent must be added. 

It is said in the excellent preface to Ruffhead’s edition of the 
statutes,* that the real difference between the subject matter 
proper to a statute and to an ordinance hes in the distinction 
between ancient law and “novel ley”; which is undoubtedly 
true, but I think hardly in the sense m which Ruffhead meant 
it. He says many aas were not entered upon the Statute RoU, 
“For if me Bill did not demand ‘Novel Ley’, that is, if the 
Provision required would stand with the Laws in Force, and 
did not tend to change or alter any Statute then m being, in 
such Case the Law was compleat by the Royal Assent on the 
Parliament Roll, without any Entry on the Statute Roll : and 
Such Bills were usually termed Ordinances.” But the term 
“novel ley”, as used in the Rolls diemselves and in the Year 
Books of the time, does not seem to mean new law so much 
as new enactment. Aas in affirmance are continually spoken 
of as “novel ley’* in distinction to the ancient law lying behind 
it. And while the rest of his statement seems to be completely 
supported by the Rolls themselves, this assertion and his 
inference based upon it seem to go too far. 

One more point in regard to enactment seems in need of 
explanation before we are in position to form a true estimate 
of Magna Carta at this time, and that is the legal necessity, and 
the legal effea, of the publication of statutes. 


' It u given above, p. 162. 

* Pp. 
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The scaling,* engrossing, *andpublicarion, 3 are the outward 
marks of an early statute. The procedure is so fully described 
m the introduction to the Statutes of the Realm,* mat it need 
not be repeated here. Their publication, however, was so 
important a part of the authentication ofstatutcs in early times 
that a statute is usually referred to before the middle of the 
fourteenth century as slaiutum editutn in a certain Parliament 
or year.s 

The theory of “representation” is found surprisingly early 
m England, but so long as the composition of Parliament was 
uncertain, pubhcation in the counties must have been of even 
greater importance than it was afterward. It is probable that 
some doubt existed in this period as to the reality of the assent 
omnium utentium unless a sunite had been actually proclaimed 
locally throughout the realm. 

This probabihey is strengthened by the cases where the 
King, who alone could give effect to an enactment, saw fit 
temporarily to suspend its operation. In the later Middle Ages 
there is considerable evidence of the existence of a suspending 

* Sealing jeemedl to be necniaiy. See Year Book (Hilary Term), 
8 Edw. n, pp. 364-j (edidoQ of idyS); Rot. Pctrl. D, p. 113, nos. 7, 8. 

* JhiJ 

* For publicaaoti, see intf odacOoa to Stotules of the Realm ; 3 last. 526 ; 
3 Inst. 4i;4 Inst. 26; 12 Rep p. 56 Instances arc very frequent m con- 
temporary records. The writs for publication are frequently found with 
the statutes in the modem pnnted collections, and 3 few of the early 
statutes are Imown only from these wncs. See also, for example, Calertd^ 
o/’C/oseRe/h, 1234-7, p. 353; ifed 1302-7,0 %96\CalmJaroJPatentRolb, 
1272-81, p. 335; Rymer, Feedera (Record Commission), vol n, pt. I, 
p. 275; pt. n, pp. 745, 753, 828, 937, vol HI, pt I, p. 272: Pkcitorum 
Ahbreviatio, pp. 332, 339, 340-1, 348; stat. 23 Edw. ni, cap. 7: sat. 
34 Edw. K. preamble: stat. 7 Rich. C, cap. 6, Rot Pari n, p. 10; p 62, 
no. 10; p. 113, nos. 7, 8;foho254A; to. foho 370 A-b; p 478, no. 114. 

* Section V, n, 2 

t For example, "Istud satorum p>c Quo Warranto] fuit edimm in 
Parliamento Regis. . .anno r^nistu decuno ocuvo” [PLu. Ahb. p 223 
(Hilary Term, 19 Edw. I)). Sec also thid. pp. Z26, 321, 334; Liber Albus 
(Rolls Senes), p. 441; Ryroer, Foedera (Record Coinnijssion), voL m, 
pt. I, p. 217. 
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power on the pan of the King, notwithstanding the summary 
dismissal of it as “pretendetr’ by the Parliament in 1689,* 

It seems ccrum, hov.'cver, that when the composition of 
Parliament settled down into its final form, such doubts, if 
they existed, were swept aww by the full acceptance of the 
theory that Ae v/holc Ivody of the people were construaivcly 
in Parliament and therefore wrcrc bound by all its statutes on 
their mere enactment without pubheanon, though the puh- 
hcanon was actually continued unol the invention ofpnnting 
made it no longer necessary. This view w'as suted with vigour 
and clearness in 39 Edwara HI, m the case of Rex v. The Bishop 
of Chichester.* The prosecution svas under the Statute of 
Provison, and Seijcant Cavenduh, counsel for the bishop, set 
up as a pan of his defence that tius enactment w'ls not binding 
b^use it bad not been publuhcd in the counaes. He was 
ansv-’cred by Sir Robert Thorpe, the Chief Justice: 

Grannng that proclanuoon was not made m the county, never- 
theless every one u eomidered to know what is done m Parlia- 
ment: for so soon as Parliament has concluded an>ihing, the law 
presumes that every person has notice of it; for the Parliament 
represeno the body of all the Realm; wbereforc it is not necessary 
to have proclamation where the stature took effect before. 

It now remains to apply these deductions to Magna Carta 
and to Edward I’s mandate requiring its enforcement by his 
judges, as common lav/. 

John’s Charter was in form a royal gran t guaranteeing rights 
almost all of which had already existed by feudal custom or 
otherwise. It w'as granted primarily to his terunts-in-chief 
and their homines. It rvas a feudal rather than a national 
document, and the grantees were probably then conceived to 
includenonelowcr than vavassores.^ But the reign of Henry III 

» For example, R<ir. Pari i, p. 2178 (ijo^); nit. 43 Edw. m, cap, a; 
mt. 9 RicL II, cap- 1. 

» Year Boot. Paadi. 39 Edw. Rt p. 7. See also Coke's commentary, 
4 fcat. p. 26. 

* I have treated tins poiar more fiillyeliewbers. See “Due Proems of 
Law in Magaa Carta”, eite, pp, 8<S-X2^. 
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was, from thepointof view of thedcvclopmcntofinsdnitions, 
almost a revolutionary epoch. “iTie loss of Normandy and 
other influences brou^t about in this period a remarkable 
development of the idea of nationahty, which is reflected in 
the growth of the National Assembly and in other respects.’ 
This influence can be seen in Magna Carta. In addition to the 
extension of John’s arocles on the forest into a new, separate, 
and more detailed charter, Magna Carta itself was reissued 
three times, with new clauses, defining, interpreting, and 
enlarging some of the original articles of a permanent luture 
and ormrang the parts obviously temporary. In addition, it 
was solemnly confirmed by an excommunication against all 
who should break or change it, and it was confirmed by the 
Statute ofMarlborough. An examination of these documents 
and incidental inferences in other writings oftfifs reign, official 
and non-official, leads to the conclusion that contemporary 
ideas of the nature of Magna Carta greatly changed during 
this period. It was now seen that this was more than a carta 
Ubertatum: it was a carta hberlatis. Though originally granted 
only to feudal komines.it was now applied to all Itberi homines ; 
though “conceded" at fine as by royal favour, in this period 
It comes to be regarded as a solemn affirmance of fundamental 
rights, guaranteed to all, and approved by all. For the year 
1225 the Annals of Dunstable, in speaking of the reissue of 
Magna Cana in that year, say, that in the "colloquium 
gencrale” in London, "Post miiltas vero sententiarum revo- 
lutiones, communiter placuit quod rex tarn populo quam plehi 
hbertates, prius ab eo puero conccssas, jam major factus 
indulsit”.* 

‘ Powickc, TJie Loss of NormmJf, paniculatly ch. x 

’ P. 93 (Annates Monastiei, Rotli Seno), quoted in Scutbs, Setea 
Charters, ptn ed. pp, 322-3- With diis compare the ranficiDon of the 
sentence of excommunication m I»J1, containing a protest agamst any 
addinons to or changes in it, by die Kmg, all the magnates, “et com- 
mcnicas popuh” (B^mont, Chartes, p. 74); also the writ of Edward I 
in 1297 ordering the pubhadwi of Ae Charter there declared to be made 
in “relcvacionem omnium iscolanunet popuh regni nostri” [tbii. p. 92). 



Magna Carta and Common Law 171 

The sentence of excommunication in iZ 53 condemns all 
who shall violate, infringe, diminish, or change the rights of 
the Church, the ancient and approved customs of the realm, 
“et praccipue hbertates et hberas consuetudmes que in cartis 
communium lihertatum et de fbresta continentur”.* Bracton 
calls the third reissue of Magna Carta constitutio libertatis* or 
constitiitio merely , 3 and, as we have seen, Magna Carta is 
referred to in 19 Edward I as “statutum dc Ronemede”.< 
The author of the Mirror of Justices mentions it as “la 
constituGon de la chattre dcs franchises”.* By 1297 it has 
become “la graunt chartre dcs fraunchises d’Engleterre ’, 
proclaimed “pur le CO mm un profit dupcupleedcrcaume”;® 
or Magna Carta “domini Hennci quond^ regis Anglie. . . 
de hbertatibus Anglie”;’ though to Pope Clement V it is only 
“concessiones vanac et imquae”.* By die time the word 
statute has come to have a defmite meaning, we begin to find 
that term also applied to Mama Carta.’ In 1 5 Edward III the 
Commons strengthen one of their peotions by a reference to 
les poina de U Gcande Chame (uti pat les nobles Roh et ses 
PfogenitouR, et les Grantz du Roialmc sages et nobles adonques 
Pieres de la terre, et puis sovem confitmez de divcR Rois; Et puis 
molt des autres Ordinances, e Statutz, faitz pur profit du com- 
mune pocpie entendant les poinez de la dite Chartre, ensemble- 
ment od les autres perpctuelmcnt a dutcr, sanz estre enftcintz 
smoun par acorde et assent dcs Pieres dc la tefte, et ce cn plcyn 
Paricment."’ 

• B^mont, Charles, p. 72. * Folio 168 B. 

3 Ibid. 169 B. 4 p. 

s P. ist (Sdden Society). 

‘ Bimont, Charles, pp. 82, 83. Sec also p. 99. 

^ Ibtd. pp. 90, 92 ; in the “mspadmus” of the same year. 

* Bull a nnullin g the Charter m 1305, B^ont, Charles, p. no 

« E.g. Year Book, ii and 12 Edw. HI. p. 63 (Rolls Senes); Reit. Pari. 
n, p. 263, no. 12, where Mtpiz Carta and the Charter of the Forest are 
STOkcQ of ^ ditz Estatutt ; stat. 38 Edw. HI, star, i rnennons die two 
diarten et "les autres Escatua”&ittin.pasttMcws.'rbiieKpt«&vaa»VOT 
common Sec, for example. Rot. Pari, u, p 269: in, p. 6473; IV 
p. 403. no. 36. ~ Rot. PtaL n, p. 128, no. 9. 
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In 1432 the Commons appeal to “ye Statut of the Crete 
Chartre, confermed by diverse odcr Statutes”.* 

Thus it is clear that Magna Carta had come to be considered 
an enactment much in die original sense of a stamte: in 
affirmance of ancient law. Tlie quotation above from the roll 
of 15 Edward III brings this out clearly.* It also sho%vs that 
Magna Carta was regarded as common law, with its inter- 
pretaQons. 

It IS such statements as this that enable us to put Magna Carta 
in its true settmg in the founeenffi century. While much the 
same in character as otherstatutes, in binding force it is classed 
above them. While it is said they may be changed in Parlia- 
ment, this statement does not include Magna Catta itself. We 
shallsee later that this distmcdon was constandy made. Magna 
Carta had, in fact, from the time of Henry HI, been recognized 
as m some sense a law fundamental. Henry IH’s reissue of 1225 
was the form, cocisidetcd final. We have evidence of this as 
early as Bracton’s time. In a quotation given above, Bracton 
says a svrit is to be quashed “si impetratum fuerit contra jus ct 
regni consuecudinem ee maxime contra chartam libertans”.* 
The author of the Afitror.inhisfifth book, “De Abusions”, 
begins tvidi Magna Carta, “cum la lei de ceste rcaumc yondee 
sur xl pointz de U grande chartre des fraunchhes soit desuse 
dampnablement par les guiours de la lei e par cstatuzptis fetez 
contraianz a ascuns de ccs poinz”.* He then proceeds to 
enumerate the “defautes” of the various articles of the 
Charter, implying that they arc in affirmance ofthe law {fondte 
sur dreit), though in some cases mcomplcte (defectif) but he 
bas no doubt that they render invahd ^esfnit) any subsequent 
stamte mconsistent with them.* “And”, he declares, “what 
is said of this stamte [Menon] is to be understood ofall scamtes 
made after the first making of the Great Charter in the time 
of Henry HI, for it is not law that anyone should be punished 

• Rot Part. IV, p. 403, no j6. ’ Ante, p. 171. 

1 Ante. p. 153. ♦ P. 173 (Sdden Sodety). 

J Rot Part. IV, p. 176. ‘ /W pp. 179, 180, 181, ipp-aoo. 
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for a single deed by imprisonment or any other corporal 
punishment, and in addiaon by a pecuniary punishment or 
ransom.”* 

In 14 Edward I the shenfFs of London had been violatmg 
the article of Magna Carta guaranteeing judgment by peers. 
“Et jusriciam dicunt, quod Dominus Rex hoc nuUo modo 
concedere, secundum Magnam Chartam Angliae, sed est 
ultra regiam potestatem ct contra omnem justitiam”, etc.* 
The so-called statute “De Tallagio non Concedendo” 
provides that if, against the ancient laws and liberties or against 
any article of Magna Carta, any statute had been pubhshed by 
the King or his predecessors, or any customs mtroduced, such 
statutes and customs “vacua ec nulla smt m perpetuum”.^ 
We have seen that the confirmaoon which was actually 
enacted at that time declared null, not previous acts, but 
“jugementz donez desoremes”.* 

The terms of the letters patent of confirmation in 1301 are 
very interesting. There it is declared that “si que statuta 
fuenne contraru dictis cants vcl ahcui articulo in eisdem earns 
contento, ea de commum consilio regni nostri modo debito 
emendentur vcl eaam adnullentur”.^ 

The diffcicoce between this provision and that of the 
confirmation of 1297, as well as the possible relation of both 
to the provision m the so-caUed statute “De Tallagio non 
Concedendo”, is very significant. 

By 1301 the normal way of obtaining the common counsel 
of the realm on the amendment or annulling of any law — the 
modus dehitus — had certainly become an enactment by Parlia- 
ment. An accord or judgment of Parliament was “le plus 
haute le plus solempne juggement de cestc terre”; an award 
“fait en la plus haute place en le Roialmc".® Whether, in 

• Rot. Pari. IV, p. 182. 

’ Liher Custumarum, p. 4x0 (Rolls Series). 

5 Biniont. CharUs, pp. 88-9. * Ante, pp. 127-128. 

s Clvates, p. 109. 

‘ Rot. Pari n, p. 24 a-b (1328). 
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dealing with Magna Carta, Parliament should aa in its judicial 
capaaty or in a legislative way by statute, no more cfFectivc 
sanction could be devised m those days. The confirmadon of 
1301 must be considered as an honest attempt to secure en- 
forcement, m the most cflecavc manner known, of the 
provisions of Magna Carta. 

It would seem fair to say, then, that Magna Carta was 
considered a really “fundamental law"; and that the con- 
firmation of 1301 first authorized the manner of confirmmg 
It which was regularly followed until all confirmadons 
ceased. 

After this confinnaaon no addlnons were made to the 
Charter, and it became the custom 10 confirm 11 as a matter of 
course at the beginning of each Parhament. This is as near to 
a fundamental law as tbeconceptiom of medieval Englishmen 
could reach. We should not expect to find more. 

Parhament was not content in the years foUowing merely 
to confirm Magna Carta: it occasionally declared in genend 
terms that all inconsbtent acts should be void. The famous 
ordinances of 1311 declared that any such act "soit tenuzpur 
mil, ct tout oucrement defait’V In 1368, m response to the 
Commons’ pcadon, the King promised that the charters 
should be observed and that any statute passed "a contrarie 
soit tenu pur mil”.* The statutes of that year add these words 
to the usual confirmauon.^ 

In 1376 the Commons complamofinfnngements ofMagna 
Carta “par smistrers mcerpretations d’ascuns gentz de Loi”, 
and pray that it be observed, notwithstanding any stamte, 
ordinance, or charter to the contrary.^ The same request was 
made m another Parhament in the same year .5 A similar one 
is found m 1379.* 

In I Henry IV the Commons petition for the repeal of a 
statute of the King’s grand&dier which they allege to be 

• Rot. Pari. I, p 285, no. JI. • IhiJ n, p. 395, no. 10. 

1 Stac. 42 Edw. in, cap. T. * Ret. ParZ n. p 331 a, 

1 Ibid. 364. * Ibid m, p. 61, no. 27. 
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"cxpresscment fait encontre la tenure ct effect dc la Grande 
Chartre”.* 

In 1397 Parliament declared die “award” of Parliament 
against the Despencers void as against law, right, and reason, 
and against Magna Carta.* 

In 1 341 the Peers prayed that infringements of Magna Carta 
should be declared in Parliament, and “par les Pieres de la 
terre duement redrescez”.* 

Durmg the fourteenth and fifteenth centuries the practice 
continued of confirming Magna Carta, as is proved by both 
the Parliament and the Statute Roll; but it would serve no 
purpose to refer to any of these numerous confirmations, 
which are usually brief and stereotyped in form. The regu- 
larity of the pracQce was recognized m 1381 m a pcorion of 
the Commons praying, since by tlie Gtcat Chatter it was 
otdamed and afnemed “communcment cn mz autres Parle~ 
mentz”, that law be not denied or sold to anyone, that there- 
fore fees be no longer taken by the Chancellor for writs.* 

The confirmations of these years vary in the comprehen- 
siveness of their statements, but they almost invariably include 
Magna Carta, the Charter of the Forest, and former statutes. 
In me fifteen^ century the reference to these statutes ( but not 
to the charters) is usually limited by the phrase “et nient 
rcpellcz”. 

Sometimes the Commons try to go further than a mere 
confirmation. In 1341 dicy petitioned that all the great 
officers of the realm be sworn to observe Magna Carta and 
the other laws and statutes, $ that Magna Carta be publicly 
read and affirmed by oath, and that penalties be inflicted on 
sheriffs or other ministers of the King who failed to enforce 
its observance.® In 1354 they petitioned for the reading of 
Magna Carta.7 In 1377, at the opening of the new reign, the 

» Rot. Pari m. 443 A. » Ibid. 365 A. 

5 Ibid, n, folio 127 B to 131. * Ibid. Hi, p. ii6, no. 88. 

s liii. n, p. 128, no. 10. * I&ii. p. 129, no. 20. 

t Ibid. p. 259, no. 28. 
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Commons again asked that it he read in Parliament; and this 
was done.* It was read again in the Parliament of 1380.* 

Occasionally there is a demand that the Charter be not 
merely read, but officially mtcrprettd.5 In 1377 this demand 
goes further. The Charter was not only to be read, but it was 
to be dedared point by point by the members of die Continual 
Council -mth the advice of the judges and segcants or others 
if necessary. The “pointz” $0 declared and amended were to 
be submitted to the Lords and Commons at the next Parlia- 
ment, and then “estre encrescccz e afieimez pur Estamt s’il 
sctnble a cux q’ll soit a faiie; etam tcgaide content le Roi cst 
chaigee a son Coronement dc tenire garder la dite Chartre cn 
touz $es pointz”. The King, in general terms, promised that 
It be read and observed, but ignored the request for inter- 
pretaaoiL* 

If space permitted, many instances might also be given of 
Parliaments solicitude, not merely for general confirmations 
of the Charter, but also for the observance of its specific 
provisions by the courn. 

Magna Caxta, tn the later Middle Ages, is looked npon and 
treated as an enactment in affirmance nf firndame nfal ro rnTTi fm 
law, to be confirmed and observed as a part of that law; but 
undoubtedly all other enactments of such law are regarded as 
less important. 

The evolution of a ”oonsdturional law” m America has 
generally been considered by British wnters as without 
precedent m earlier English msQtotions. Sudiaviewishardly 
supported by a study of those insdnitions in the Middle Ages, 
before the modem doctrme of the legislative sovereignty of 
Parliament bad faken definite form. 

But it seems hardly possible completely to identify the 
“fundamental law” of medieval England with the usual 
modem forms of such a law. In fact the content of that law, 

• Scat. I Rich, n, cap. x. * Ret. Part m, p 83 A. 

s Ihd I, p. 2S6, no 38, See also lit/ p. 7, nos. i, 3. 

* Ihti. m, p. xj, nos. ^^-s. 
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of which Magna Carta is the best example, was not entirely 
nor mainly “constimtional”. “Rigid” constitutions are a 
development of modem times. To us it seems natural to place 
the framework of government in a class by itself. We think 
of It alone as the fundamental law. Wc go so far as to make of 
“fundamental” and “constitutional” practically equivalent 
terms. This was not done in medieval England. 

For the Englishmen of that day the “fundamental law” did 
mdeed mclude the law of the Crown, but it included also the 
law of the realm, and the second bulked larger than the first. 
Even what we might be tempted to call “the law of the 
constitution” was m those days what it still remains, m 
England and even m great measure m the Umted States, not- 
wimstandmg our wntten constitutions; “httle else than a 
generahzaDon of the rights which the Courts secure to 
individuals”.* 

Though this be true, an added mtercst is undoubtedly given 
to a study of the earlier manifestations of the idea of a law 
fundamental by the growing tendency in certain quaners m 
England, arismg out of the recent and almost revolutionary 
constitutional changes, to demand that the structure of the 
State be placed above and beyond the possibihty of change 
by the ordinary law-making organ. 

* Dicey, Law ej fhe Constitution, yth ed. p. 196. 
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WHO WAS “ROSSAEUS"? 

In recent years historical research in the field of the French 
wars of religion in the sixteenth century has given considerable 
attention to the question of the authorship of the more im- 
portant books and pamphlets which played so significant a 
part m that struggle, wntmgs, which, for obvious reasons, 
were anonymous m the m^onty of cases. 

Thus recently Professor Ernest Barker has eScctively 
reopened the old question of the authorship of the famous 
Vindiciae contra Tyranrtos and reinforced the view of Bayle in 
favour of Hubert Languet, which had been pretty eencrally 
rejected for a quarter of a cennuy oimoie on the basis of a 
statement in the memoirs of Madame Momay which seemed 
to point to her husband as the true author. Some, like 
Professor J. W. Allen, seem soil to be in doubt as to the author- 
ship of another important book of the time, the De Jure 
Magistratuum in Suhaitos. though the authorship of Theodore 
Beza seems to be conclusively proved by the researches of 
Elkan and others, if not by those ofTfaomas McCrie more than 
a century ago. 

A s imilar dispute has been carried on concerning the 
authorship of one of the most important and most extreme 
of the books which emanated from the Catholic League, the 
Liber de Jusla Reipublicae ChrisUame in Reges Impios et Haere^ 
ticos Authoritate. This book was published at Paris m 1 590 with 
a dedicatory letter addressed to the Duke of Maycnnc and 
signed “G. G. R. A. Peregrin. Roman.” It was attributed to 
one “Rossaeus”, and Rossaeus has generally been identified 
with Guillaume Rose, Bishop of Senlis, whom Bayle with 
some justification calls the most furious of all the Ligueurs in 
France. 
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This view still prevails and Ae book is assigned to Rose 
without question by Professor Barker in the bibliography to 
his recent translaoon from, Gierke and Troeltsch.* But why 
should a Bishop of Scnlis call himself peregrinus^ Charles 
Labitte m his important book, De la ddmocratie chez Us prddi- 
cateurs de la Ligue, first published m 1841, seems to have doubts 
of Rose’s authonhip. Considenng die great ability and im- 
portance of the book, he gives it very scant attention compared 
with Boucher’s De Justa Abdkattone Henrict Tertii, which is, 
on the whole, infenor to it, though he devotes much space to 
Rose himself. The most Labitte will say is that the book of this 
anonymous writer, rival ofBoucber, has long been attributed 
to Guillaume Rose.* Professor Allen is equally caurious.5 He 
considers Rose mcapable of writing sucii a book, and thinks 
“there are grave objections to the authorship” of Wilham 
Reynolds, an English Catholic exile and member of the 
League, to whom it is sometimes attributed. Who then is tlie 
peregrimis Romanus who signs himself G. G. R. A.? If the 
G and R do not indicate Guhelmus Rose, possibly G. R. A. 
may stand for Guhelmus Raynoldus (or Reginaldus) Angh- 
canus, as 1 diink they do. 

That Wilham Reynolds was the author of the De Jtista 
Authoritatc seems to be established by external evidence which 
is explicit, contemporary, and as nearly authoritative as could 
be expected. In An Exact Discoverie of Romish Doctrine in the 
Case of Conspiracie and Rebellion, written by Thomas Morton, 
later bishop, and published at London in 1605, on pp. 8-9, 
aquotation is given from p. 8 ofthc De Justa Authoritate, which 
is mentioned by name and attributed wthout question to 
“Reinaldus”. 

Two years aftenvards, in 1607, Robert Panons the famous 

' ^atural Law and the Theory of Society from ijao to 1800 (Cambridge, 

* De la democratie, 2nd ed. p. 172, n I. 

J- W. Allen, A History ofPohlual Thouahl in the Sixteenth Century 
(London, 1928), p. 351, n. 2. 
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Jesuit answered Morton’s book in A Treatise Tending to 
Mitigation towardes CathoUcke Subiectes in England, and on 
p. 58 referred to “M. Rcynoldcs” and “his booke De iusta 
Reipublicae potcstate & C.” Again on pp. 68-9 of the same 
work Parsons declares that one of Morton’s arguments “is 
out of M. Wilham Reinoldes in his book De iusta Reip. 
auaontate&c." In idopParsons makes similar statements in 
regard to the authorship ofReynoIds in another book, A Quiet 
and Sober Reckoning with M. Thomas Morton (pp. 326-32). 

In 1612 William Warmington published his Moderate 
Defence of the Oath of Allegiance. Warmington, an Oxoman, 
converted to the Catholic f^th, had been a smdent at Douai, 
and later chaplam to Cardinal Allen. After the enactment of 
the law prescribing the new oath of allegiance be became 
convinced that English Catholics could and should take this 
oath. The Moderate Defence contains a justification of this 
posiaon. In the course of his argument, Warmington refers 
to the sermon of Pope Sixtus V after the murder of Kmg 
Henry III of France in 1589, which, in his opinion, contains 
an imphed approval of Ae assassinaoon. In proof of this he 
adds: 

Besides, this likewise is mie, that M. William Reynolds, then 
being in the Low Countries (to whom as to my speaall friend 
I sent a copic of the Oration) esteemed it (so did many others) 
as an approving of the Friars aa. For, returning me an answer 
to my letter, he gave roe hearde thankes for it, saying, that I 
could not have gratified him with any thing more, then by 
sending him the approbation of Ae Sea Apostoheke, which came 
in very good season, he being at that time writing his Rossaeus 
Peregnnus, a booke of such a like subject (p. 147). 

By this mcanes Ac Oration was set fbnb, and published among 
divers particular fncnds, and so 1 reserved to my self a copic, 
which I sent (as I have said) soon after to my beloved fHend 
M. William Reynolds (p. 148). 

In 1613 John Pits finished his Tomus Primus Relationum 
Histoficarum de Rebus Anglicis, or De Rlustribus Britanniae 
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Scriptoribus, and it was published at Pans in 1619. Like 
Reynolds, Pits had been a member of New College, Oxford; 
like Reynolds he was an Enghsh Catholic refugee, residmg at 
times at Douai, Rheims, Rome, and elsewhere on the Con- 
tinent ; and mi58o-8iit seems thatbo th men were m residence 
together in the college at Douai. In Pits s De Scriptoribus, m 
the section “De Gmlhelmo Reginaldo” (pp. 79^^92), which 
is very laudatory, occurs the following statement, which, in 
all the circumstances, is, m my opinion, concluswc m favour 
of die authorship of William Reynolds; 

Ad instannam Pnneipum GaUiac senpsu de iusca reipublicae 
auctontate m pnnapes haercocos. De quo Cardinalis Sega 
Placentmus Episcopus, &c Papac Clementis octavi apud Galliae 
pnnapes legatus Rcmis m honoratissimorum virorum conventu 
pronunaavit, in illo libro stneam connnen, quicquid sparsim 
apud omnes abos senptores in negodo quod tunc apud Gallos 
agebatur, invenin posset. 

Pits also includes the De Justa Authoritate without remark 
in his list of Reynolds’s works, and at the end he quotes the 
foUowmg words of the epitaph on Reynolds’s tomb at 
Antwerp: “Honorabili Dommo D. Guilhclmo Regmaldo, 
alias Rossaeo." 

The case seems complete; and it is of added interest to 
remember that this author, who proves in one chapter of his 
book that “modem Protestantism is worse than ancient 
heresy” and in another “that Calvuusm is far more detestable 
than paganism, or the faidi of the Turks”, is an elder hrodier 
of the celebrated John Reynolds, the Calvmisric leader and 
spokesman of the Puritan party at the Hampton Court 
conference m 1604, author of Libri Duo de Romanae 
Ecclesiae Idalatria (Oxford, 1596), and the man from whom 
apparently came the first soggesdon which resulted in the 
King James version of the Enghsh Bible. So far as I have been 
able to check the writings of die two brothers, each seems 
always discreetly to oimt the other’s name from the list of 
opponents whose views he is attacking. A quamt story is told 
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of these two brothers; how in earlier hfe William, the Pro- 
testant, had set out to convert his Cathohc brother John, and 
John in turn to convert William to Cathoheism; and how 
each had completely succeeded in accomplishing his purpose. 

This story “seems apocryphal” to the Reverend Thomas 
Fowler, John Reynolds sbiographer and successor as president 
of Corpus Chnsri College,* but apparently it was widely 
current in the seventeenth century. William Alabaster, or 
Alablaster, once famous as theaudiorof Rexe«a, "a most rate 
poet as any our age or nation hath produced”,* wrote a Latin 
poem of twelve lines on the sulycct. In duos Reginaldos inter se 
de religione certantes, preserved among the Asmnolean manu- 
scripts in the Bodleian Library.^ Alabaster himself had been 
converted to Catholicism about 1596, but returned after some 
years to the Church of England. Presumably he had access 
to rehablesources ofmfonnadon concerning the two brothers, 
and his poem affords some indicaaon of his belief in the story 
of their conversion. Peter Heylin, in his Cosmographit,* trans- 
lated Alabaster's poem into English and added some details 
drawn either from ocher sources or from his imagination. 
Henry Fouhs, in his History of Romish Treasons and Usurpa~ 
cions,i repeats what Heylin had written but avoids any 
commitment as to the trudi of the story. Fuller, on the other 
hand, who briefly recounts the matter in his Church History 
of Britain, gives it as a matter of lact.^ In his Letters on 
Toleration John Locke makes considerable use of this story m 
support of his argument. 


* Ratnolds, John, in the Dietionary of Nethml Biography. 

* Thomas Fuller, The Worthies ofEnglmJ, Nuttall'i edition, nr, p 185. 
3 Catalogue of the Ashmole MSS.by’W.H.BUck, pp. 38, 87. This short 

Latin poem is referred to inaccarace!/ as “an unpublished tra«” m the 
article on William Alabaster in the Duthimy of National Biography. 

* London, 1657, p, 303 
1 1666, and ed. London, 1681, p. 421. 



VlII 

THE HOUSE OF COMMONS IN 1621' 


The value of a contribution to history should never be judged 
exclusively by its “titnehncss”, but there arc times when 
certain parts of the past have peculiar analogies with the 
present, and there never has been a place or a time where a 
careful study of the Enghsh constitutional struggles between 
1603 and 1642 was more pertinent or more necessary Aan m 
America at this day. 

These seven magnificent volumes, which bnng together 
for the first time aU the hitherto unpnntcd journals thus far 
discovered ofjames’s third parliament, furnish the necessary 
basis for all mture studies of one important stage in that 
remarkable constitutional development. They form one part 
of a much greater project undertaken some twenty years ago 
by Professor Notestein, to prepare the way “for a new study 
of parliament and of the constitutional significance of the 
period”. The considerable portion of this great plan already 
accomplished— Cemmoni debales for 1629, edited by Professors 

* Commons dehates, l62t. Edited by Wallace Notestem, Yale Uni- 
venity; Franc« Helen Relf. Wells College, Hardey Simpson, Yale 
University. Vol. I, Introduction and index', Vol. n. The anonymous journal; 
Vol. m. The notes by Sir Thomas Barrtngeon of the house of commons in 1621 ; 
Vol. IV, All the remarkable passages of the things done in the loiver house of 
par/iament, a duty by TohnPym; VoUv, Tfie Belasyse diary; O6servalions 
attbeparhnnient, byjohn Smyth of Niblcy; Seme etsen/flliorTsandfoWertionj, 
made by Sir Thomas Wentwonh; Parliament notes, by Sir Nathaniel 
Rich; Vol. V7, The parliamentary notes of Sir Thomas Holland; Z diary, 
some notes by an unknown water; Book of Comnii'weej; Notes of debate 
and procedure at the parliament, by Sir Ourles Howard ; Selection from the 
historical collection 0* Robert Horn; The Afinnesola manuscript; Excerpt from 
the Egerton MS. 26^1; Book of orders; VoL vn. Appendix A: Bills, Ap- 
pendix B, Parc i: Schedules of grams; Part 2: Papers relating to grants; 
Appendix C: Miscellany. PYJc histone^ pubheanons. Manuscripts 
and tdntd texts”, Vol. xiv.) IscwHavcntYalc University Press, 1935; 
seven volumes. 
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Notestem and Rdf;* The journal of Sir Simonds D’Ewes from 
the beginning of the Ij>ng parliament to the opening of the trial of 
the ^t 1 of Strafford m March 1641, edited by Professor 
Notestem ;* these seven volumes of Commons journals for 
the Parhament of 1621; and Miss RclPs volume of Lords’ 
debates 162 1-2 8 , published by the Royal Historical Society 3 — 
justifies a student of English constitutional his tory in the belief 
that this series, when complete, will be the most important 
contribution to any part of that history made in our time. If 
historical work may ever be sixiken of as "definitive”, these 
prcaous journals (tf all arc coitcd as those already published 
have been) will fully merit that term. Future discoveries 
may, and probably will, make additions to this work; but 
they can only supplement— they are not likely to supersede it. 

In 1923 Professor Notestem mdicated that the series would 
end at the year 1642, when the English parliament "lost much 
of Its charaaer as an institution rooted in the past”. This 
would be an adequate reason for continuing the publication 
of D’Ewes’s Journal no farther than that year, if it were not 
pretty clear tmt parliament’s own realization of the loss of its 
tradioonal charaaer did not come quite as soon or as suddenly 
as the loss itself. From 1642 10 about 1645 the debates still 
continue to throw a diminishing hght backward on carher 
parliamentary history. I should therefore hope the terminus 
ad quern might be put about 1645 instead of 1642. 

The parliament of i6ii covered by the present volumes is 
one of the most important of the stages in "the winning of the 
initiative bydicHouscofCommons”. Questions of mono- 
pohes, monopolists, and corruptionists, with which it dealt, 
and the great matter of consent to taxations had, for the most 
part, come up before; but in this parliament of 1621 the 
Commons, shocked and alarmed at the possible efTeaon their 
country and the Protestant rchgton of riie Spanish match and 
the &tuous foreign policy ofjamcs, for the fct tune ventured 
to debate the great question of England’s foreign relations. 

* Minneapolis, 1921. * New Haven, 1923. ^ London, 1929. 
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In rebuking them for it, James, more suo, declared that their 
freedom of debate was no more than a royal concession, not 
their inheritance, and thus brought on one of the most 
momentous struggles in the whole history of modem con- 
stitutionalism. Every scrap of information concermng these 
vital debates is therefore precious; every word uttered is 
important; and the diaries here first printed add much to our 
previous knowledge. 

If we consider the parliament of 1621 from the point ofview 
of general history, possibly the most important thing in it is 
the final scene when the famous declaration of the freedom of 
debate was adopted, the declaration which King James later 
in full council tore from the journal book. The notes of the 
debates prccedmg this famous resolution now made available 
here for the first time, do not essentially alter the admirable 
account in Gardiner; but they do supply additional details of 
the greatest importance , and frequently give us the very words 
of the speakers, which otherwise we snould not have known. 
The OfJ parliamentary history gives no reports of these debates. 
Cobbett s Parliamentary history reports them, but usually from 
a single source. In this collection five dbrics arc printed which 
cover the period of these debates. Unfortunately, both 
Pym’s and Wentworth’s notes break off before this period. 
But in the Belasysc diary, in Smyth’s, and in one anonymous 
one, wc have independent accounts in which important 
variations are noted. These notes serve to heighten the im- 
pression obtained from the sources available before of the 
great reluctance on the part of the parliamentary leaders to 
oppose the King or trench on his prerogative. They arc 
further evidence of the corrccmcss ot Gardiner’s contention 
that the inevitable constitutional changes of the seventeenth 
centu Y might well have been obtained by peaceful means 
from kings less headstrong than James or Charles. What 
^presses one in these important spccclics on the freedom of 
debate is the great moderation ot the sneakers. In, reading 
them over, one is conscious all the while that the words of 
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the speakers fall far short of their thoughts, that they are 
constantly imposing arcs trainton themselves under very great 
provocation. These diaries strengdicn the behef that the chief 
blame for the violence of the constitutional conflict lies not 
on those “fiery and popular spirits” in the House against 
whom James mveighed, but on the King himself. 

TheKmg’s attitude toward the House’s right of debatewas 
probably never better expressed than in the words ofWcston, 
chancellor of the exchequer, reported in one of the anony- 
mous diaries for December 3, when he said : "It's good when 
the king adviscth with his parliament of war but for the 
parliament to advise the king of war is presumptuous. It s 
not enough to know what we ought to speak but we must 
also know what is fit for him to hear.” The reply of Sir 
Thomas Wentworth, diough smdiously moderate, shows 
how wide the gulf had become between this view and the one 
held by the House of Commons: 

Remembering who gave me a tongue I cannot but afford it 
him when his cause is in hand. We may take great cate not to 
displease his Majesty and yet ($0 &r as we may) do that which 
shall be for the good of religion and the commonwealth. . . .We 
are they that represent the great bulk of the commonwealth. 

“The kmg”, he adds, no doubt with Ferrer’s case of Henry 
Vin s reign in mind, “is never greater than in parliament. 
He closes svith words of which the King’s favourite might 
have taken nonce: “There arc some among us who act the 
devil’s part by making dissension between his Majesty and 
this House and laugh at it when it is done.” 

When the Kmg’s answer to die Commons’ petition for 
then: liberty of debate was reported to the House, the Belasyse 
diary reports Sur Edward CJoke's speech of December 15 in 
words to be found nowhere else: 

The libertie of evene Court is the Lawe of the Court. Magna 
Charta is called Charta bbertatu quia hherosfacil. 1 will not dispute 
with my Maiscer for his words, but when the kmge sayes he can 
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not allowc out libetdes of right, this strikes at the rootc. Wee 
serve here for thousands and tenn thousands. 

This looks like a report mote nearly verbatim than any we 
have known hitherto. The great inHucnce of Coke over the 
House is made even more evident in these newly discovered 
diaries than it was known to be before. 

Although it involved no quarrel with the King, the 
attack on monopolies m the earlier part of the session is of 
great importance, as well as the investigation of judicial 
abuses. On both these matters the new diaries give us con- 
siderable new evidence. On the most important of these 
matters, however, the charges of corruption against Sir 
Francis Bacon, the Lord Chancellor, the Commons wisely 
decided to let the decisive action be taken by the Lords; 
therefore the diaries throw less new light on it than on some 
other matters. 

Probably the point on which they contribute most is the 
debate on Floyd's case, in which the Commons took the 
iflidative. Flo^, apparently, was an inoffensive old man, a 
Catholic, in no way connected with the parliament, who had 
merely let fall some contemptuous remarks about the King’s 
daughter and her husband. 

The impression one gets in reading over these amazing 
debates is that the members of the House, unable to attack the 
King for his utterly fatuous policy in defence ofhis son-in-law, 
ate here vendng all thtit wrath on the head of this unfortunate 
and obscure victim. However that may be, the Commons’ 
claim to jurisdiction over outsiders, made in this case under 
the pretext of privilege, is the most extensive and the least 
justifiable, perhaps, in all parliamentary history; and the far- 
fetched arguments brought forward in the debates in support 
of the claim are of great interest. One of the fullest and most 
valuable accounts of these debates is in Barrington’s diary, 
which has been hitherto unknown. On 28 Apm the House 
issued an order for the appearance of the Warden of the Fleet 
and one Floud that Doctor Willet accuses to have sayed, 
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Now goodman Palsegravc and goodwife Pallscgrave runn 
away, and that he ever lookt for that day”.* “He is a dan- 
gerous fellow”, Coke declared. “Lett us labor to punish all 
such ofTendors and to suppress such insolcncy as farr as we can 
find it in any who soever.”* Sir Robert Phihps cried out: 

Lett him be earned from Westminster Hall with hb face to the 
horses breich, with a paper to signify A popish wretch punished 
for depravemg his M^esry’s children. And if we doe not punish 
such, in time we may crye Oh Lord it is to late. 

Sir Thomas Roe. To whipp him and to complain first to the 
Lords because else tUtciium quia ther prisoner. 

SrR DuDt£Y Diggs. . . .Lett him be whipt through the strectes 
and that to testyfye to all the world our affection to her and hers, 
and this to signify to the Lords that theay may have part of this 
honor. 

Srn Frakcts Kiniston. This house is an Idea of the Celestiall 
court of Judgment. Applyes that Regimen to him aqua et panis 
afflicllonis sie Turn Lonaoniensi kk. 

Sir GsoscE More. We may enlarge and make presidents. Lett 
us make this incomparably wicked man an example to all others. 
Lett us whipp him first, and then leave him to the Lords for greater 
punishment. 

Mr. Whittson pro Ptnguare hhpanensi, vzt. hott Bacon dropt 
on him at every 6 lashes. 

Mr. Rainsford. No corpotall punishment of the whipp, but 
to left him pay loooh. to the warrs of the Palatinate. 

Mr. Neale. The Tower first, and then the Lords to have him 
to prosecute. 

Sir Franqs Seamour. To have him goe from Westminster 
with his dublett of, and to have as many lashes as beadcs. 

Mr. Salter. To be whippt, lye in little ease, and then leave 
him to the Lords with him. 

Sir Edward GaES. The piUcry with a paper, then stript, and 
to have the beades and the Fryats girdle, and as many stripes as 
bcades, fint at Westminster thra at the Court, then lot at Temple. 
And not to take him from the Flcetc till the Lords please. . . . 

Sir James Parret. For banishment.... 

' Commons debates, j6m, m, p. 109. 


Ibid. p. 117. 
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Sir Framqs Darcy. To bore him through the toung, and the 
pillery. . . . 

Sir George Goreing. At the Massacre at Valtcline one sett on 
an Ass 'with his tayle m his hand, with his chapps cutt of and his 
cares; so man, but insteade of theis a halcer and hange him. 

Mr. SausburY. This man hath sayd he would no more care 
to swarc on a hible then on a doggs uyle, ergo to punish him for 
blasphemy and allso for offending against the Lords anomted — 

Sir Thomas Wayman. To have him whipc, and then shew his 
papers, and doubts not bur we may find cause to hang him. 

Sir John Strangways. Ill words memtt blowcs, ergo stnpes, 
pillery; and after consider the further desert; and lett us create 
a president if none be present. 

Sir Edward Warder. To retoume him to the dungeon m the 
fleece. Then whipt with as many stnpes as the Lady is old. 

Sir Gye Palms. Whipt with his bcades with him. Ehr. 13, he 
might forfeite all his estate upon a premunire for his beades. 

Mr. Angell. Whippmg, paper on his forhead. Gagg in his 
mouth that he may not crye to have any man pitry him. . . . 

Sir Rickard Wyman. Barefooie and barelegged, and the rest 
utante.. . 

Sir Henry Anderson. Only paper, and brand of a popish 
King, nde backward, naked above the waste, and the beads and 
trumpery aboutehim, and the apprentices whoopcat him if theay 
will.* 

It requires such touches as these, many of which arc to be 
found in no ofiier diary than this, to appreciate the extra- 
ordmary state ofmmdcxisnng in the Commons m 1621, and 
no doubt among the people as wclL Such fantastic, cruel, and 
absurd proposals as many of these, totally unwarranted in law 
and beyond the competence of the House, furnish concrete 
proof of the deadly fear of the counter-reformation which 
was sweeping over England at diis time. I know of nothing 
quite like it in English lustory except the hysteria at the time 
of the Popish Plot. Nothing less than this, coupled with a 
feehng of complete frustration arising out of the King’s flabby 

* Commons Jehates, 1621, m, pp. 123-6. 
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foreign policy and his trackling to Spain, could have led able 
men and trained lawyers to propose measures so flagrantly 
illegal against Floyd, a person of no consequence and no 
danger whatever to the state. Reports like these of Barring- 
ton’s, unusually vivid, humed, and disjointed as they are, 
may m no way change the accepted view of the historical 
development of the time, but they do supply new and in- 
valuable evidence of the emotions which alone make that 
development exphcable. It is folly as important for the his- 
tonan to understand why dungs happen as to know how they 
happen. For the former, nothing brought to light in recent 
years serves so well as these diaries, hitherto unpublished and, 
m some cases, unused. 

Among the members ofthe House in 1621, there were some 
who did not lose their heads, and there were others whose 
remarks show that they knew their proposals for Floyd’s 
punishment had no warrant in law. Barrington’s notes bring 
out both of these points clearly. From foe beginning Sir 
Edwin Sandys had been opposed to this madness. On 1 May 
he said: 

See the authority of punishing, out owne or foe Lords. We 
should not trouble them too much, quia foeay may dispatch that 
we have allrcady preferred to diem, aly. The cause of ms punish- 
ment, and in considering of it lett us not touch on rehgion jww 
turn Martirum aut Confessorem fadmus. 3ly, The manner of his 
punishment, it must be proportionable to his fault. He is a 
gendeman, left him not be wlupc till degraded. Corpus Itberi 
hominisjiagns ne eaedatur And torturing is unlawful! on the rack 
for a kni^c and so a Lord. As good cause hath bredd a badd 
president. Lett us not be so ovetcaryed with affection as that we 
punish lUegaUy and irregulcrly. 

The next day he added, 

I am sorry that we have so many unhappy divenions; dayly, 
we are diverted by modons radier springing from passion then 
ludgment. All the world never will call a man to answer as a 
delinquent unless he be charged with somm crime worthy of it. 
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Lett m looke if either in Patent or execution he be faulty; and 
then proceed imparryally if he deserve censure, and if otherwise 
lett us leave then fruitless Questions. 

There are few more interesting cases than this of a parlia- 
ment swept away by the passion of a moment into an 
indefensible position. When tnc members came to their senses, 
the House could only retfeat, savmg what dignity it could. 
‘T will never give my voyce to acknowlcdg an error to be m 
this iudicature", cried Sir George Moore; but Wentworth’s 
words, as repotted by Barrington, probably better repre- 
sented the view of the majonty: 

Wc see 13 E. 3 that the whole parliament may err; and Moyscs 
in zcale when he brake the Tables of Stone went farr. If the King 
thinke it not lust that is dono, the suite is not so fitc. Therefor the 
course of a lawc for hts punishment is the best way, for that 
Confirms owe setucnce and is a very lust way, and tis better to 
acknowlcdg that wc have trod awryc then obstinately to persist. 

Floyd's case may not be the most important of the trans- 
actions of this parliament, butitis very important; and there 
is no better index of contemporary feeling. I have used it, 
therefore, as one concrete example of the general importance 
of these journals as a historical source. For this, Pym’s diary 
or Wentworth’s might have been chosen instead of Bar- 
rington’s. No future biographer of Pym or Wentworth can 
neglect these, but for the purpose in hand the rougher running 
notes of Barrington seemed better. 

There arc about a dozen of these diaries, some of them 
carefully rewritten afterward, as Pym’s was; others hastily 
scribbled on bits of paper held on the knees of the diarists, 
and differing widely in historical value and the length of time 
covered, from the brief fragment ofa page or two, taken from 
the Egerton manuscripts, to the notes of Sir Thomas Bar- 
rington, which fill an entire volume, or the anonymous work 
of another diarist, which fills a second. Among them is a set 
ofsiotttfor pan of the pailiafmtmt. attributed by die editors 
to Sir Tliomas Wentworth, which displayinamost interesting 
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way the well-known characteristics of that remarkable man. 
There are notes by Sir Thomas Belasyse extending to about 
two hundred and fifty pages, of John Smyth of Niblw only 
a httle shorter, of Sir Thomas Holland, Sir Nathaniel Rich, 
and other note-takers known and unknown. None of these 
diaries has been printed before, and in the introductory 
volume the editors have collected everything known about 
the manuscripts and much about their authors. Treatment of 
the general histoncal significance of the debates disclosed in 
these notes they have properly decided to postpone, to be 
mcluded m the introduction to the diaties of James’s last 
parhament, because of the similarity of the consdtudonal 
questions debated in both parliaments. 

In some ways the most valuable of these duties — and in 
many ways the most interesting— is the one written by John 
Pym, printed here for the first time, which fills one endre 
volume of four hundred and fifty pages. This duty, even if 
anonymous, would be of the greatest importance; but its 
importance u heightened if Pym wrote it. TTie editors, from 
internal evidence, seem to me to have established Pym’s 
authorship beyond a reasonable doubt; and they have done 
much more than that— for they have shown, not merely that 
this diary is his, but that another important one for James’s 
last parhament, to be published later, was also written by him. 
Nor u this alL By the same land of evidence they have proved 
conclusively that the manuscript edited by Gardiner in 1873 
for the Camden Society as Debates in the house of commons in 
162s, on which so much of our Jtnowledge of Charles’s first 
parliament is based, most have been by the same author as 
the other two, and'is therefore Pym's likewise. Gardiner was 
aware of the fact that the writer of his manuscript had also 
written a dury of the parliament of 1624 now m the Bridsb 
Museum, but he hazards no guess as to who the author was, 
and says nothing of this 1621 diary. 

Hardly secondary in importance to the added information 
afforded in these diaries of 1621 concerning the struggle for 
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freedom of debate is their value for the history of the growth 
of parliamentar)’ procedure in its most critical period. The 
effectiveness, for example, of diat remarkable expedient, the 
committee of the whole, is dlustratcd nowhere better m its 
earher development than in this parliament of 1621. These 
accounts of the doings of die House day by day, often in the 
verj’ words used, are valuable supplements to the treatises of 
HakcwiU and Els^mge and every here and there supply facts 
not known before. An amusing instance occurs m Path’s 
diar^’, which seldom mentions matKrs of this kmd. Two 
members had risen to speak at the same ame, and 
Mr. Speaker, instead of Dec^'dingc the precedence, said That 
he hoped the wisest would sitt downe fint. Against this Mr. Noy 
tooke e-xcepnons, as a jease unfitt the grawr^v of this Asscmblyc 
And desired the Speaker might be pumsht, which tvas likely to 
come to Question if Mr. Gkmvile [one of the two who had risen 
together] had not divened it by a very modest and discreet 
speeche. 

Since no single diary ofthis parhament of 1621 dwarfs the 
rest as the Joiiniol of D’Ewes docs all othen for the Long 
Parliament, and since some of them cover only a part of the 
time parliament \\’as in session, the editors were here unable 
to follow the simple and admirable method employed in 
editing the Journal of D’Ewes, of taking a smgle diarj’ as the 
text for the whole and placing all important variants or 
additions in foomotes. Here it was neccssar)’ to use several 
diaries in succession as text; and it v’os desirable, in addition, 
to print some others in full even where they covered the same 
period. It is, therefore, somewhat more difficult to follow a 
day’s debate in these volumes than in D’Ewes’s Journal; but 
it is hard to sec how matcriak ofthis peculiar kind could have 
been made more easy of access than they arc, and the difficult)* 
is reduced to a minimum by cross-references, and particularly 
by a detailed and elaborate index which is a model of its kind. 

But it is not merely these excellences in method of arrange- 
ment or accurac)’ of detail diat distinguish this work among 
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others of its kind. Its value is due in large part to the trained 
skill of the editors in the handling of a type of manuscript far 
more difficult to decipher dian most of those with which 
either the medieval or the modem historian has to deal. 

No one without historical imagination could have con- 
ceived or executed the plan of this great series; no one, I 
beheve, but Professor Notestcin would have ferreted out so 
many unpubhshed diaries as have been printed m it, or gone 
so far in determining their provenance; and few have the 
unusual equipment of its editors for the preparation of an 
ediaon of such supreme excellence as this. Its importance is 
by no means confined to the Stuart penod, which it covers. 
It extends forward to aflect the whole subsequent develop- 
ment of parliament and parliamentary institutions. As an 
illustration of the hghc it tends to throw backward over the 
Tudor penod and even as far as die Lancastrian constitution, 
one might cite the recent publication of the Fane fragment of 
the 1461 Lords journal^ from a manusenpt discovered during 
the editors' search for these parliamentary materials of the 
seventeenth century. And there is a relation far more funda- 
mental than thu between die constitutional struggle* of the 
seventeenth century and the medieval precedents the an- 
tagonists were so fond of acmg. As Professors Notestcin and 
Relfsaid m 1921, 

The Stuart period must be re-examined in the light of earlier 
English history, parnculatly in the hght of the fourteenth and 
fifteenth cennines. The many precedents of which Coke, Cotton, 
and the parliamentary lawyers and the antiquarians made elabor- 
ate use must be looked up and evaluated. How far were those 
mennght in their struggle with the King? "Were they reclaiming 
ground that had been lost or pushmg forward to new ground? 
Was the Lancastrian period that glonous epoch of parliamentary 
ru’e that we have supposed? Had the consntunon been won by 
1485 ? We suspect duf such a study will prove that Coke, Ehot 
and Digges, Pym, St John, Whitelocke and the rest were really 

* New Haves, 1935 . 
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driving parliament forward to new positions, that they %verc 
over-valuing much of Lancastrian precedent honestly enough 
no doubt. 

This early suspicion of the editors has been more than verified 
by the results of recent important studies in the Lancastrian 
period, and the revival or historical mtercst in that period 
•which has resulted in these studies is itself due in very large 
part to this suspicion of the correctness of the citations made 
from it m the constitutional struggles of the seventeenth 
century. History, as Maitland said, is a seamless web. 
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A FORGOTTEN WORTHY, PHILIP HUNTON, 
AND THE SOVEREIGNTY OF KING IN 
PARLIAMENT 

In the spring and summer months of the year 1642 England 
was at the parting of the ways. The crisis of those weeks is 
one of the most momentous in English history, and in the 
development of English pohcical thought probably the most 
momentous of all. The imhtia ordinance issued by the two 
Houses of Parliament without the King, which Charles 
denounced as void and illegal, and the defence of their action 
by the Houses, these constimte the first forma! break in the 
andent consdtudon which was so soon to lead to war and 
revoludon,' and they mark the point from which the paths 
sharply diverge which lead on me one hand straight to the 
royu absolutism of Filmer and on the other to the and- 
moTutrchicai republicanism ofMilton, each svithoutprecedecr 
m the older law. All moderate men were filled with fore- 
bodmgdunng thatsumnicrofi(542and the months following, 
whichever turning their convictions were finally to force them 
reluctantly to take, and one can understand how a patriot like 
Sir Edmund Vcmey, in defence of a monarch like Charles, 
should choose death on the field rather than the destruedon of 
the ancient consoturion and the prospect ofproscnpdon for 
fnends of a lifeomc who felt in conscience bound to choose 
a path diverging from his own. 

"I have eaten his bread, and served him near thirty years, and 
will not do so base a thing as to forsake him," he declared to 
Clarendon in speaking of the King, "and choose rather to lose 

' The Statute of Monopolies of i6a4 might be considered the first, 
but the King’s assent obscured the fimdamental issue involved m it. The 
consdtunonal quesaon was not yet quite npe. 
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my life (which I am sure I shall <lo) to preserve and defend those 
things which are agamst my conscience to preserve and defend.” 
“He was as good as his word, and was killed in the battle of 
EdgehiU svichin two months after this discoune.”* 

It was in like agony of spirit that another “earnest desirer of 
his countrie’s peace” turned to the pen rather dian the sword 
in the vain hope of offering some basis of compromise, 
“wishing it were worthy to be scanned by those in whose 
hands it is to heale our divisions”. His Treatise of Mottarchie 
was published in 1643.* Later in the same year Henry Feme, 
the I^g’s chaplain, published a moderate and well-reasoned 
Reply unto Severall Treatises Pleading for the Artnes now tahen 
up by Subjects in the Pretended Defence of Religion and Liberty. 
In it he devotes most attention to the author of the Treatise 
of Monarchie, who, he says, seems to be “a man of reason”, 
and he even finds much m the Treatise itself which refutes the 
more radical views expressed in the other books \vritten in 
defence of the Houses. In 1644 the author of the Treatise 
answered Feme’s Reply m A I'^ndication of the Treatise of 
Motiarehie. The importance of the Treatise in me constimdonal 
struggle of J689 IS evidenced by the fact fiiat it was reissued 
nvice in that year, the first reissue omittmg the last chapter, 
the second reprmting the whole Treatise, as w’cU as the 
Vindication in somewhat abridged form. The fint of these 
reissues was included in the Harkian Miscellany (edition of 
1745. VI, p. 296). In 1648 Sir Robert Filincr issued an answer 
to Hunton’s Treatise, The Anarchy of a Limited or Mixed 
ilfonnrf/jy. This w'as reprinted at London in 1679 and issued 
along wth several other vrorks of Filmer’s under the title of 
The Frcc-fiolders Grand Jtujuest. from the name of the first tract 
in the volume which is there attributed to Filmer .3 Filmer’s 

’ 77 ie Edward, Earl pf Chmtidoa, Put o, 

* Gco^ Thomason's copy is«htcd 24 May. Catalogue of the TTiomason 
Tracts, t,p. 262. 

5 The full ntic of the 1679 repimt b Observations upon Mr Hunton s 
Treatise of Morwchy: or, the Ansa^ of a Umiiei or Mixed Monarchy. 
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answer is less moderate and more discourteous than Feme’s 
Reply, though Filmer does pay Hunton the compliment of 
saying that “The Author of die Treatise of Monarchy hath 
copiously handled the nature and manner of Limited and 
Mixed Monarchy, and is the first and only man (that I know) 
hath undertaken the task of desenbing it; others only mention 
It as taking it for granted.” It is chiefly from such books as 
these that an estimate may be formed of Phihp Hunton’s 
theory of the state. 

About his life we know comparatively httle.‘ Apparendy 
it was a radicr uneventful one exopt for die effect on him of 
the inevitable ccclesiasncal changes which came at the begin- 
ning and the end of the intenegnum. The man himself is more 
important than the events of fis life, and the man is disclosed 
m the shon but eloquent preface to the fint edition of the 
Treatise, which I reprint entire suicc it was omitted in all Uter 
ediQom. Its modest and simple directness, in such contrast to 
the usual artificial preface of the ame, larded with classical 
allusions; its transparent smeericy; and even after three cen- 
turies the pathos of its moving appeal to all lovers of their 
country, cannot but sdr in the reader something of the 
emotion which the writer felt so deeply. 

I wnte not ftii< Discourse [be b^ins] to foment or heighten 
the wofiill dissendon of the Kingdoinc; but if possible to cure, 
or at least to allay it : Thar former too many have done already, 
this latter, much too few. When a Patient hes sicke under the 
destroying paroxismes ofa Fever, every standcr-by will be telling 
his Medicine, though be be no Physioan: O then let no Sonne 
of this State account it presumption m me, for putting in my 
Judgement, and speaking that which I co n c e ive might, if not 
remove, yet inidgate this fatall dct e mperanire of our common 
Mother: at another time perhaps it might be censurable, but in 
this exigence laudable. 

Something 1 was full ofi which I conceited might doe good; 
here I have produced it. And now if any man can findc a better 

‘ See the amde on Philip Koncoa by W. A. J. Archbold, in the 
Dialonory of A'etwnal Biography. 
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%vay to appeasement, for the sake of peace let him speedily 
dedarc it. 

I intend not these ensuing Disputes to any high-flosvne judge- 
ments, who looke dossm on all mens, but their owne, to censure, 
not to be informed ; nor to any which hath dcsignes of his owne. 
which on the opportuniry of this Division hce mcanes to follow; 
nor to any who is already possessed by an opimon, which hee 
resolves to make good: But to the calme and impattiall spirit of 
every judicious, peaceful! man; Let him svcigh my Assertions by 
my grounds on which I build them, and if he find them any where 
unsound, let him shew mce m what, and 1 will gladly and thank- 
fully reforme my errour: Foras ( love not obstinacy in gtoundlesse 
opinions m others, so I would avoid it m my sclfc. 

I have not annexed my Name, not that 1 am ashamed to owne 
what I conceive to be the truth; but because ! know who I am, 
and that my Name could addc no csnmation to the Treatise: 
Nor do I destte it should: They who search for Truth must regard 
Things, not Persons: Give me therefore the now common Lioerty 
to goe namelesse; many have taken u for worse ends. If any 
condemn me for any thing here, it must be for endevounng a 
thanklessc Moderation 'twixt two Extremes. But I will detaine 
you no longer at the doore. 

Our interest to-day m the body ofthe Treatise which follows 
is m the author’s theory of mixed monarchy, criticized by 
Dr Feme, condemned by Sir Robert Filmcr, and usually dis- 
missed by modern historians as unimportant or confused; but 
Huntons own purpose was an mtensely practical one, “to 
cure, or at least to allay” “the wofull disscntion of the 
Kingdome”, and Iris specific proposals to this end come at the 
close of his treatise. The very conservatism and moderation 
of these proposals, coming after the clash of arms, was enough 
to ensure their certain failure, as we can easily see now, and a 
fact which at the time did not escape the keen eye of Hobbes, 
who was one of the first to perceive that this struggle over the 
mihtia was no mere difference between conflicting viervs of 
the Constitution, but had become a duel %vhich must go on 
till force and not law should determine which of the two 
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antagonists was to have die mastery. But the ineffectiveness 
of Hunton’s solution of the issues of war should not make us 
blind to the merits of his conception of monarchy or to its 
real importance as an interpretation of the English constitu- 
tion, and as a formulation ofpohocal relations which might 
be vahd once more after peace was finally restored. 

The Treatise is short and preferable to any inadequate sum- 
mary, but m heu of the text 1 shall have to include here 
an analysis of its essentials as concise as possible. Hunton’s 
treatment of monarchy is divided into two main parts, “Of 
Monarchy m gencrall” and “Of this particular Monarchy”. 
Monarchy m general may be either absolute or limited. 
“Absolute monarchy is when die sovereignty is so fully in 
one that it hath no l^ts or bounds under God but his own 
wiU.” Hunton concedes that this is nor necessanly a tyranny, 
and that it is legitimate where men have “put themselves 
into this utmost degree of subjection by oath and contract”. 
A limited monarch, on the other hand, “must have his 
bounds of power ab extemo, not from the free determination 
of his own will”; he is a liimced monarch, “who hath a law 
beside his own will for the measure of his power”, but it must 
be “a limitation ofthcpowcritself.not barely of theexercise . 
The author is careful to add, and with the greatest emphasis, 
that such a hmication in the “fundamental constimrion 
imphes no legal control by his subjects over the monarch’s 
acts within the legitimate sphere thus marked out and defined. 
Such monarchs are no “tenants at will from their people”. 
“It were unreasonable to say” that subjects who have volun- 
tarily “constituted a monaraiy”, “that is, invested one man 
with the sovereignty of power”, “yet have it in themselves; 
or have a power of recalling dial supremacy which by oath 
and contract they themsdves transferred on another”. It is 
not true, beholds, that thcpopuliiswfHVersMns above the Kmg, 
for “if he be a monarch he hath the apex or culmen poteslatis, 
and all his subjects divisim and conjmelim are below him: 
They have divested themselves of all superiority, and no 
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power left for a posirive opposition of the person of him 
whom they have invested.”* This is alogical deduction which 
won the commendation even ofhis adversary. Dr Feme, who 
was quick to cite it in refutation of the popular sovereignty 
of the more radical authors of Scripture and Reason pleaded for 
Defensive Armes. But this denial of the subjects’ right of 
“positive opposition” apphes only to the monarch’s legiti- 
mate acts and commands, and if the sphere of these be hmited 
by law, there remains always the possibility of “exorbitancies” 
which have no warrant m law. And if these occur, as they 
may, who is tojudge of their character, and to dctcrmme that 
such commands are void and should not receive the obedience 
due to every legitimate expression of the monarch’s will? 
This is really the crux of Hunton’s theory : “Who shall be the 
judge of the excesses of the sovereign lord in monarchies of 
this composure?” Ifthemonarchhimselfwere thcjudge, the 
monarchy would be truly absolute, not hmited; if decision 
lay with the popuhis, there would be no monarchy at all; if 
with a foreigner, “then we lose the freedom of the state”. 
“There can benojudge legal and constituted within thatframe 
of government” of “the sovereigns transgressing his funda- 
mental limits”. This is a defect inherent in the very nature of 
hmited monarchy itself “for which there can be provided no 
remedy” — by which Hunton means no legal remedy. “It is 
a transcendent case beyond the provision of that government, 
and must have an extraordinary judge and way of decision.” 
If such an excess 

be mortal! and such as suffered dissolves the frame and life of the 
Government and publiquc liberty. Then the illegality and de- 
structive nature is to be set open and redresment sought by 
Petition; which if failing, Prevention by resistance ought to be. 
But first that it is sucli must be made apparent, and an Appeale 
made ad conscientiam generis humani, especially of those of that 
Community, then the fundamental! Lawes of that Monarchy 

* hereafter, when the word “power” occurs, it is to be 

undencood usually, as Hunton understoodit, in the sense oflegal authority. 
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must iudge and pronounce the sentence in every mans conscience; 
and every man {as farre as concemeshim) must follow the evidence 
of Truth m his owne soule, to oppose, or not oppose, according 
as he can m conscience acquit or condemne the act or carriage of 
the Govemour. For I conceive, m a Case which transcends the 
frame and provision of the Govcmmciit they are bound to, People 
are unbound, and in state as if they had no Government; and the 
supenour Law of Reason and Conscience must be Judge: wherein 
every one must proceed with the utmost advice and impartiality: 
For if hec erre m ludgemenr, hcc either resists Gods Ordinance, 
or puts his hand to the subversion of the State and Pohey he lives 

And this power of judging argues not a supenority in those 
who Judge, over him who is Judged: for it is not Authomanve 
and Civill, but morall, residing in reasonable Creatures and law- 
full for them to execute, because never devested and put off by 
any act m the constitution of a legal! Government, but rather the 
reservation of it intended: For when they define the Supenour 
to a Law, and constitute no Power to Judge ofhis Pxcesses from 
that Law, it is evident they reserve to themselves, not a Formall 
Authoritative Power, but a morall Power, such as they had 
otigmally before the Constitution of the Government; which 
miuf needs retnune, being not conveyed away in the Coruritu- 

This was written by PhiLp Hunton in 1643. In his Second 
Treatise of Government, licensed on 23 August i68p, John 
Locke declares, 

Where there is no judge on canh the appeal Lcs to God in 
Heaven. That question then cannot mean who shalljudge, whether 
another hath put himself in a state of war with me, and whether 
I may, as Jephtha did, appeal to Heaven in it? Of that I myself 
can only bej'udgc in my own conscience, as I will answer it at 
the great day to the Supreme Judge of all men.* 

For wherever any two men arc, who have no standmg rule and 
common judge eo appeal to on eanh, for the determination of 
controversies of nghc betwixt them, there they are still m the state 
of Nature, and under all the inconveniences of it.* 

* Second Treatise of Coven ime nt, ch. J. * Ibid. ch. 7. 
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And tliuj the community may be said in this respect to be 
always the supreme power, but not as considered under any form 
of government, because this power of the people can never take 
place till the government be dissolved. In all eases whilst the 
government subsists, the legislative a the supreme power.* 

The old question will be asked in this matter of prerogative, 
“But who shall bejudge when this power is made a right use of?” 
I answer: Between an executive power in being, with such a 
prerogative, and 2 legislative that depends upon his will for their 
convening, there can be no judge on cartn.. . And therefore, 
though the people cannot bejudge, so as to have, by the constitu- 
tion of that society, any superior pow'cr to determine and give 
effective sentence in the case, yet they have reserved that ultimate 
determination to themselves which belongs to all mankind, where 
there lies no appeal on earth, by a law antecedent and paramount 
to all positive laws of men, whether they have just cause to make 
their appeal to Heaven.* 

These arc among the most important statements of Locke’s 
famous "right ofrcvolucion”. In the discussion of it Hunton’s 
Treatise is nowhere mentioned, though the objections "to 
Mr Hunton" in Filmcr’s Observations arc referred to in 
Locke's First Treatise, and among the books in his library was 
A Treatise of Monarchy, 1643,3 

Hunton, after this discussion of the dilTcrcncc between 
absolute and limited monarchy, deals next with the distinction 
between elective and "successive” monarchy, which he be- 
lieves makes no difference between them so far as concerns 
the nature and extent of the monarch’s authority, or the duty 
of subjects to obey. In the last chapter of the first part, he takes 
up the important question of the possibility of a mixed 

* Second^ Tttatise of Covernmtnt, eh. ij. * Ibid. eh. 14. 

5 For this information I am indebted to Dr Benjamin Rand, who wai 
md enough to let me lee hii manuicnpt of Locke’s list of the books in 
his own Lbrary, now almost ready for publication. Since the above 
statement was written news has come of Dr Rand’s death. Whether he 
left any instructions for the pubbeadon of his manuscript I have not 
heard. 
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monarchy and of its true character. A simple form of govern- 
ment exists wherever 

the Government absolute or limited is so intrusted in the hands 
of one, that all the rest is by deputation from him; so that there 
IS no authority m the whole Body but his, or derived from him: 
And that One is either mdividu^y one person, and then it u 
simple Monarchy: Or one assoaate Body, chosen either out of 
the Nobihty, whence the Government is called a simple Aristo- 
cracy or out of the Community, without respect to birth or state, 
which is termed a simple Democracy. The supreme authority 
residmg exclusively in one of these three, denominates thegovera- 
ment simple which ever it be. 

In cases where the government is mixed of all three, the usual 
and the best form is where there is “priority of order” in one 
of the three; but ina government of this kind, called monarchy 
because such prioncy u in the prince, this “pnority of order” 
IS of order only; it implies no subordination of the Estates to 
the King in authonty. If monarchy is truly to be a mixed and 
not a simple one, “the sovereign power must be originally in 
all Three, viz. If the con^sition be of all three, so that one 
must not hold his power from the other, but all equally from 
the fundamental! Consotution.” 

Every mixed government therefore implies such a “funda- 
mental Constitution”. That is, every mixed government must 
be a “limited” one, though not every limited government 
needs be mixed. If such a mixed government is to be termed 
a monarchy, an authority must be vested by tlie Constitution 
in the prince “which b not so great as to destroy the mixture, 
nor so titular as to destroy the monarchy”. Such an ideal form 
Hunton evidently thinks he finds in the Englbh monarchy. 
The King has “priority” in the fact that all are hb subjects 
and sworn to obey hb commands if according to law; that 
while the power of the Estates comes not from him, “yet the 
definement and determination of it to such persons is from 
him, by a necessary consecution”; that the power of sum- 
moning and dissolving Parliament b hb; and that his assent 
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is necessary as the consummation of its acts. But even such 
“priority” as this in the Kmg does not indicate simple 
monartiy if the legislative power is shared with the Estates; 
for Hunton, like most of hw contemporaries, follows Bodin 
in the behef that the legislative power isprimutn aepraedpuum 
caput majestatis. 

If the Legislative be in one, then the Monarchy is not mixed 
but simple, for that is the Superiour, if that be m one, all else must 
needs be so too. 

For the Pnnee m a mixed Monarchy, were there no defiaement 
of him to a Law bat only this: that his Legislative acts have no 
vahdity without the allowance and joint authority of the other; 
this is enough to denominate it exactly a limited Monarchy: and 
so much it must have, if it be mixed. 

Thus to Hunton legislation u the final test. If by the constitu- 
tion authority is held jointly with the Estates, the monarchy 
is mixed, whatever other powers the prince may legitimately 
exercise alone. Such a mixed monarchy is the highest and best 
form of government, and in England it is the form established 
by “the fundamental Constitution of the State”. 

The obvious answer, and the one actually made by all 
Hunton’s opponents, was a reiteration of the dictum of Bodin 
that sovereignty cannot be divided, that mixed monarchy, 
and in fact any mixed government, is an absolute contradiction 
in terms and in actual operation can be nothing but anarchy, 
orthenegadonofallgovemment. Hunton’s brief anticipation 
of this objection is his principal contnbuoon to the theory of 
mixed government; and, though it was not entirely original 
with him, it is probably the most significant part of his whole 
theory of the state. 

These* diverse concuiTentpowcrs”,“thesejomed persons, 
have they any concurring power to do those acts for which 
fiiey are joyned?" If dreir powr is aot disrincf from che 
monarch s they are sharers only in the exercise of power, not 
in the power itself, and are mere agents or deputies of the 
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prince. If on the other hand they have a real share in power. 
It may be objected that “such a mixture would make several 
mdependent powers in the same state or Kingdom, which is 
most absurd”. “I grant it is absurd,” answers our author, 
“if you speak of several compUu independent powers; but to 
affirm several mcomplctc independent powers concurring to 
make up one Integral mixt power, it is no absurdity at all.” 

In short, Hunton’s sovereign, like Bodin’s, must always be 
smgle and undivided, but, unlike Bodin’s, it may also be 
corporate-, m England the sovereign is the Kmg in Parliament, 
and m order to function, all parts. Estates and King alike, 
must be in agreement; legally to obtain the obedience of the 
nation, an act can be nothing less than the joint act of King 
and Estates m which all three have freely concurred. Such a 
"tnnal unity” is no “system of checks and balances”, nor 
“separation of powers”, nor is it “popular sovereignty”. It 
IS, in effect, Henry VlII’s ideal of a commonwealth m which 
the King and his Parbament are “knit together”, expressed 
in terms of Bodm’s new legislative sovereignty; rather than 
Montesquieu’s caricature of it, incorporated by the Fadiers in 
the Constifunon of the United States. It is not unlike the ideal 
co-operation of regnum and sacerdotium, impossible but mag- 
nificent, which constituted the true Respublica Christiana for 
Engelbert of Admont in the fourteenth century. The question 
whether such a conception is “most absurd” or not may be 
lefrasideforthemomenf,orwhetberifisuniinportanthjston- 
cally; but it is sufficiently clear that if co-opcration of all the 
members of the sovereign corporation alone is government, 
then antagonism or conflict between them is its negation, and 
must result in the dissolution of the Frame of the State by 
which alone the legitimacy of all acts of government can be 
determined. For, since the distribution of power among its 
agents in every form of mixed government must be made by 
the rules of an antecedent comritution or frame of govern- 
ment which these agents may not alter, it follows, as Hunton 
says, that every mixed monarchy is a limited monarchy and 
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subject to the same inherent defect ofits merits found in every 
limited government; there can be no constituted judge of the 
“exorbitance” of the sovereign, nor — for the actual result is 
the same — of any of the members which may together con- 
stimte the sovereign, if such an excess should occur or be 
alleged; and in 1643 theKingwasaccusedofan “exorbitance” 
of fatal kind by the House of Commons after the attempt 
on the five members, while the adherents of the King m turn 
alleged that it was the House which had first destroyed the 
ancient Constitution m the cnaamentof the militia ordmance. 
As Hunton puts the case. 

One inconvenience muse necessarily be in all mixed Govern- 
ments, which I shewed to be in limited Governments, there can 
be no Constituted, Legal, Authoritative Judge of the Fundamental 
Controversies arising betwixt the three Estates [sic]. If such do 
arise, it is the fatal Disease of these Governments, for which no 
Salve can be prescribed; for the established being of such 
Authority, would ipso facto overthrow the Frame, and rum it 
into absoluteness : So that if one of these, or rwo, say their power 
is invaded and the Government assaulted by the other, the 
Accused denying it, it dotli become a Conttoversie; Of this 
CJuestion there is no Legal Judge; it is a case beyond the possible 
provision of such a Government. The Accusing side must make 
it evident to every Mans Conscience. In this case, which is beyond 
the Government, the Appeal must be to the Community, as if 
there were no Government; and as by Evidence Mens Con- 
sciences are convinced, they are bound to give their utmost 
assistance. For the intendon of the Frame in such States, justifies 
the exercise of any power, conducing to the safety of the Uni- 
venahty and Government established. 

Such a “thanklesse Moderation 'twixt two Extremes” does 
great credit to Hunton’s fairness and shows his sympathy for 
those whose consciences compelled them to take the King’s 
side. This sympathy, and his reverence for the andent consti- 
tudon, made him one of those who “dreamt ofa mixed power 
of the King and the two Houses. That it was a divided power, 
in which there could be no peace, was above their imder- 
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standing.”* While Hunton thus conceded to every man the 
right to choose his side, m his own mind it was the King and 
not the Commons who had first broken the ancient frame of 
the state. His opmions on this point may probably be indi- 
cated best m the later words of Locke, who adds nothing to 
Hunton except possibly a greater facility of expression. 

The consntution of the legislanvc is the first and fundamental 
act of society, whereby provision is made for the contuiuanon 
of their union under the direction of persons and bonds of laws, 
made by persoru authorised thereunto, by the consent and ap- 
pomtment of the people, without which no man, or number of 
men, amongst them can have autSonty of makmg laws that shall 
be binding to the rest . . .Every one is at the disposure of his own 
will, wlien those who had, by the delegation of the society, the 
declaring of the public will, ate excluded from it, and others 
usurp the place, vmo have no authority or delegation. Thu being 
usually brought about by suchin the commonwealth, who misuse 
the power they hive, it is hard to consider it aright, and know at 
whose door to lay it, without knowing the form of government 
m which 1C happens. 

Assummg then a legislature such as the Engbsb Parliament, 
composed of King, Lords and Commons, u is evident, says 
Locke, 

First, that when such a single person or pnnee sets up his own 
arbitrary will in place of the Uws which arc the will of the society 
declared by the legislative, then the legislative is changed.... 
Secondly, svhen the pnnee hinders the legislative &om assembling 
m its due time, or from acting freely, pursuant to those ends for 

which It was constituted, the l^ulanve is altered For it u not 

names that consntutc govemments, but the use and exercise of 
those powers that were mtended to accompany them; so that he 
who takes away the freedom, or hinders the acting of the legis- 
lative m Its due seasons, in effect takes away the legislative, end 
puts an end to the government* 

This interpretation of Engbsh monarchy and of monarchy 

‘ Hobbes, Behemoth (Moleswoith’s edition}, p. 319. 

* Second Treatise of CoMrnmeat, ch. 19 The italics are mine. 
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in general is indeed “a thankless moderation ’twixt two 
extremes”, and from contemporary extremists it received the 
treatment always given to moderate theories; but to me it 
seems nothing short of amazmg drat modem accounts of 
Engbsh political thought m the seventeenth century should 
entirely ignore, as they usually do, Philip Hunton’s contribu- 
non to It, or should dismiss his Treatise as an evidence only 
of “the confusion that reigned in many rninds ” — ' extra- 
ordinary confusions”, which “naturally gave the absolunsts 
an easy triumph”.* 

The present paper is an outcome of this amazement, and is 
m substance a plea for revision of this unfavourable estimate, 
urged on three grounds especially; first, the substantial 
accuracy of Huncon’s analysts of the English consutution as 
exisongm 1640; second, themcntsofhis general theory of the 
state when compared with those ofa>ntemporaries ; third, the 
closeness of the parallel between his political formula and the 
actual government ofEngUndaftcr tneRevoluDon settlement. 

It is clear enough to us now, as it was to Hobbes at the 
time, that by 1643 England’s mabdy had become so serious 
that no salve could cure it: the knife was necessary; it was 
too late for Uw; force had already replaced it. The House of 
Commons had branded as an enemy of his country everyone 
who had joined the King, and Charles had declared all to be 
traitors who, like Sit Jolm Hotham, had obeyed the mandate 
of the Houses instead of the King’s, Hunton would have 
hmited his proscription to those only whom he considered to 
be the original instigators of the first breach of the Constitu- 
tion ; probably few beyond Strafford, who was dead, the 
Primate, who was in prison, and Digby, who was or had 
been in exile; most of the other adherents of the King, like 

« Engluh Democratic Ideas in the Seventeenth Century, by G. P. Gooch, 
second edition by Professor H, J. Laski (Cainbndge. 1927), pp, 95-<. 
I have aied Professor Gooch s uo^vouiaiDle estunite because he is one 
of the few who have noticed Hunton at all, and because his book is 
the best account extant of English political thought in this period. 
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Clarendon and Falkland, had broken no law, for the Constitu- 
tion was already destroyed; cveninjoining the King they were 
at most only exercising a natural right to obey the promptings 
of a misguided conscience. Such moderate theories usually 
brmg fewer victories than the extremer views to which they 
are opposed, but they may furnish a better basis for the 
government of a peaceful commonwealth. 

The various theories of government held in England in 
1643 when Hunton wrote may be reduced roughly to four. 
First, the belief that government, whatever its origin, must in 
its nature always be arbitrary, especially m the makmg of law, 
which IS the ultimate act of sovereignty. Filmer and Hobbes 
were in agreement on this, though they differed as to the source 
and scat of authority. There were, however, comparatively 
few m England as early as 1643 ready to accept a pohcical 
doctrmeso extreme. Second, the theory ofpopularsovcrcignty 
which foUowcd the dictum of the Vindiciae Contra Tyrannos 
in placmg the prince in a monarchical state below the populus 
universus, and thus makmg him the mere agent of the people, 
who holds from them a revocable commission no higher than 
that of the humblest magistrate save in title and dignity only. 
This theory was nor new, either in England or on the Con- 
tinent, but in 1643 its English adherents were probably not 
very numerous, though their number was growing rapidly. 
TTn’rd, a theory ofmonatchy similar in every important respect 
to that of Bodin, by whom it had been greatly influenced, 
a theory of hmitcd monarchy as Hunton’s is, but simple, and 
not mixed, as he believed the traditional government of 
England to be. The highest type of human government, of 
which England is a notable example, is under this theory a 
monarchy which must always be limited by law, but one in 
which the supreme authority can never rest in any but the 
pnnee alone. If others, such as the Enghsh Lords and Com- 
mons, have a part in acts of government, their part is limited 
to advice and assistance only, it never docs and never can 
extend to a sharing of the sovereign power. Monarchy should 
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be limited, but never can be mixed. Such was the %'iew of 
Dr Feme, one of the ablest and most moderate of Hunton’s 
opponents, and ideas very like his were apparently held by 
many of the ablest jurists and most learned antiquaries of 
England. Many of these who seem to hold this theory' of 
monarchy had, like Sir Roger Twysden, strongly opposed the 
lev)’ of sWp money and denounced forced loans, admitting 
pernaps, as the judges asserted, their possible Icgalit)’ in the 
c\'ent of an cmcrgcnc)’ threatemng the state’s existence, which 
“pnvate persons could not modestly think themselves quali- 
fied to discern”; but ncN’erthclcss regarding all such exactions 
m a period of profound peace as “very grievous”, especially 
when defended by a logic “that left no man any'tlimg which 
he might call his own".‘ For sovereignt)’, as many of them 
followed Bodm m defining it, under the constitution of a 
“royal” monarchy includes no authority to take the goods of 
subjects without their consent, except m a national emergenej* 
evident and e.xtraor<lmar)'; othcrasTse the monarchy would be 
seisnetiriale rather than ro)’al, and die subject a $la\*c and not a 
citizen. Subsidy u normally no part of sovereign power. But 
legislation unquestionably is, and therefore the consent of the 
Estates, while absolutely necess3r)'in a grant, is never cssenrial 
to the making of a law; the laws are die King’s laws, and in 
their promulgadon — which is the principal head of all so\*e- 
rcignty — the Lords and Commons arc sharers only in the 
administration of the Realm, they have no portion of its 
authorit)’; such law-making power as they actually enjoy 
is wholly a derived power, and not their own; all sovereign 
authorit)’ is in the king alone, and may be delegated but 
never parted svith. 

From this form of limited monarchy it may seem a very 
slight step to Hunion’s conception of a limited and mixed one, 
the fourdi and last S’arict)’ of monarchical thcor)' whidi men 
seemed to have in mind in England in 1643 ; but the practical 
dificrcnces are profound. On Dr Feme’s prindpics the first 
* Chiendcm. Histjjj ej Ae RffeZ/iVn, Book L 
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breach of the Consatution was made by the two Houses in 
theirordonanccforthc mihoa; Hunton beheved the King had 
made it m the attempt on die five memben. 

Perhaps in 1683, when Hunton’s theories were condemned 
m the home of lost causes, a comparison of his hmited and 
mixed monarchy wth Rimer’s arbitrary one might have had 
some point, but it had httlepomt m 1 643 or before 1643, and m 
our own time it has even less, except, apparently, for American 
historians of the American Revolution. The two main theories 
with which Hunton’s concepuon must stand comparison arc 
the titular monarchy of the republicans and the limited 
monarchy of Dr Feme. 

Hunton’s theory of sovereignty is in substantiaj agreement 
with Bodon’s in every important respect save one, the possi- 
bility of mixture; sovereignty 1$ pnmanly legislative and the 
sovereign is single, undivided, and legihus so/wf«s\vith reference 
to every law but those Bindamental rules which consdtute the 
frame or consatution ofthc state itself and therefore define and 
set limits to every legitimate organ of government withm it, 
high or low. And since republican objections to views like 
Hunton’s were never based on the existence of any mixture in 
admimstranon, provided the will which moves it all be con- 
ceded to be the will o^xhepopulus, an abstract comparison of 
Hunton’s conception of government with republican thought 
becomes at bottom the contrasting of a theory which concen- 
trates the supreme authority of the state in a single organ of 
admixusttaaon, with another which regards sovereignty as the 
incommunicable power ofthc popiilas; it is in essence a com- 
parison ofBodm or Loyseaa with Althusius, whose respective 
merits have divided the world from their day to our o^vn. 

But, as has been said, the principal object of Hunton’s 
writing was, after all, more pracacal than theoretical, and it 
was, therefore, more to the immediate purpose for him to 
show that his form of monarchy was a true mterpretation of 
the English Constitunon, than merely to demonstrate its 
logical soundness. And whatever hesitation a theorist might 
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have in choosing benveen the sovereignty of Himton and that 
of Henry Parker or Charles Hcrlc, no student of history could 
long remain in doubt as to the respective merits of the 
Huntonian and tlie republican idea of government as an 
interpretation of earlier English constitutional precedent. It 
is only since the eighteenth century that constitutional repub- 
licanism has become cfTcctivc practically in the decisive sphere 
of legislation, through the suppression of the royal right to 
refuse assent to a bill ; and to this day this suppression still rests 
on mere convention, without any sanction in the “Law of the 
Constitution". An English statute must be enacted by the 
King as well as by Lords and Commons, if it is to be enforced 
by tlic courts or obeyed by the people. Even such a conven- 
tion was far in the future in 1643, “^d before that date it would 
be hard to find any precedent after the ordinances of 1311, 
which the Statute of York in had declared to be illegal 
and void, prescribing for time to come, iliat 
the matters whidi are to be established for the estate of our Lord 
the King and of his heirs, and for the estate of the Ucalm and of 
the people, shall be treated, accorded, and established in parlia- 
ments, by our Lord the King, and by the assent of the prelates, 
carls and barons and the commonalty of the Realm; according as 
it hath been heretofore accustomed.* 

Prynne’s elaborate attempt in 1643 to buttress the constitu- 
tional position of the Houses by earlier precedents in his 
Soverai^ne Power of ParUametits ana Kin^domes is ingenious but 
a distinct failure. 

Popular sovereignty certainly rests on no valid precedents 
of the Tudor constitution, and the assertions of Charles I, in 
rejecting the jurisdiction of the court set up by the Rump to 
try him in 164?, were as crushing in historical accuracy as 
futile in effect, when he said. 

The law upon which you ground your proceedings, must 

• Slahitts of ihc Realm, i, p. 189. It b doubtful whether even this statute 
MU the ordmanees it repealed lud anythint; to do with the quesrion at 
issue in 164J, the autlionty to nuke a law binding the people 
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cither be old or new: ifold, show it; if new, tell what authority, 
warranted by the fundamental laws of the land, hath made it, 
and when. But how the House of Commons can erect a Court of 
Judicature, which was never one itself (as is well known to all 
lawyers) I leave to God and the world to judge. And it were full 
as strange, that they should pretend to make laws without King or 
Lords' House, to any that havehcatdspeakof the laws of England.' 

There remain to be compared the simple limited monarchy 
of Dr Feme and the mixed monarchy of Hunton's Treatise. 
Whether one makes the comparison on the basis of logic or of 
precedent a decision between them is difficult, for they are not 
far apart m theory, and plausible historical precedents may be 
adduced for each. Since they arc ahke in practically every- 
thing but the one quesaon of the possibility of a mixture of 
legislative authority in a state, the tenabiliry of Hunton’s 
theory on its theoretical side narrows down to a single con- 
sideration : are Bodin and his followers hke Ferae, warranted 
in their denial that legislative authority can ever rest in any 
except a single individual or a body with a will as simple and 
undifferentiated as the will of one natural person? Hunton’s 
own answer to the criticisms of his theory made on this basis 
IS very acute, and to most of his opponents it is crushing. 
Those, he says in effect, who deny the possibility of "several 
incomplete independent powers concurring to make up one 
Integral mixed power’’, as King and Estates concur in the 
enactment of an English statute, arc not excluding mixed 
monarchy alone; they are denying the possible existence of 
any simple aristocracy or simple democracy and reducing all 
legitimate forms of government in the world to the rule of one 
smgle individual. For the government of every aristocracy is 
a concurrence of individuals to make up one corporate ruling 
body, and in a popular state likewise there could be no govern- 
ment without a similar “concurrence" on an even wider scale. 
If King and Estates are unable to unite to perform a joint act of 

‘ The Constitutional Documents of the Puritan Revolution, 1628-1660, 
edited by S. R. Gardmer (Oxford, 1889), p. 283. 
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sovereignty, how can the members of a simple aristocracy do 
it ? Yet all Hunton’s chiefopponents, of whatever complexion, 
admitted the legitimacy of aristocracy and democracy while 
denying that of mixed monarchy — ^with one exception. Sir 
Robert Filmer was alone conristent, for he admitted no grada- 
tions of power between complete anarchy and the arbitrary 
rule of one. It is plain, he says, “ i. That there can be no Form 
of Government, but Monarchy alone. 2. That there is no 
Monarchy, but Paternal. 3, That there is no Paternal Mon- 
archy but Absolute, or Arbitrary. 4, That there is no such 
thing as an. Aristocracy or Democracy."* Even Hobbes 
would have been caught on the horns of Hunton’s d Jemma if 
he had been interested at all m right instead of might. There 
seems in fact no logical escape from the acceptance ofHun ton’s 
mixed monarchy as a possible form of government along with 
the others, unless we arc ready to reject every form of cor- 
porate action whatsoever as impossible among men; and few 
students of the history of law or institutions would venture to 
do that. 

FJmer’s assertion that Hunton was “the first and only 
man" who had given a description of Umited monarchy before 
1648 is not to be lightly disregarded, and I know of no facts 
to controvert it if we confine our attention to England ; but 
on the Continent mixed monarchy had been the subject of 
considerable discussion, and from various angles, before 1643. 
A single example must suffice here, but it is one of an earlier 
political writer who accepted and expounded a theory of 
mixed monarchy which in its central principle seems precisely 
the same as Hunton’s. In 1606 Henning Amisacus or Halbcr- 
stadt published his fint political work with the title Doctrina 
PoUtica in Cenuinam Meinodum, quae est Aristolehs, Reducta, and 
in it occurs the following passage: 

There remains therefore a third mode (of mixture in a republic] 
when, the rights of sovereignty ate separated and different ones 

* Oiservaliorts upon AiistotU’s fWift'juer, The FrtehoUers Grand Inquest, 
pp. is 1-2. 
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attnbuted to dificrcnt estates. As to Bodin's objection that sove- 
reignty must be undivided, it is false, unless he means only the 
highest and most perfect sovereignty. For there are several heads 
and rights, the mingling of which makes a perfect sovereignty, 
of which, though as an mtcgral whole it may not be shared by 
more than one, there is nothing to prevent the parts from being 
separated and attributed to severaL So that, while a portion of 
the sovereignty inheres in the parts, the highest and complctest 
sovereignty resc in the whole body, from a concurrence ofparts 
which merges their several sovereign powers in one.’ 

But a refutation of the theoretical objections of critics was 
only a part, and not the larger part, of Hunton's task. In 
addition he had to hnng some proof that the Enghsh monarchy 
from time immemorial and up to 1643 had been in reality a 
mixed and not a simple form of government. This was the 
most diHIcuIt and remains one of the most interesting of the 
parts of his Treatise. Whether Philip Hunton or Henry Feme 
is the better interpreter of eathcr Enghsh consntutional de- 
velopment is a very nice question indeed, which depends for 
its answer on the charaaer of the English Comtimtton itself 
in the Middle Ages and in the equally obscure penod of funda- 
mental change m the reigns oftheTudors; but difficult though 
it IS, this is a question which one cannot wholly ignore who is 
serious in his attempt to form a true estimate of the value and 
importance of PhiLp Hunton’s thought. During the later 
Middle Ages, as I have attempted to show at greater length in 
another place,* in England and elsewhere in Europe, ideas of 
limitations to the legitimate scope of monarchy prevailed 
which conform pretty closely to the limitations accepted by 
both Feme and Hunton. The ruler had a liberum regimen, an 
unhampered control of the administration which was legiti- 
mately his as king, and as king die subjects’ goods and rights 
were therefore his, but his oviy quoad protectionem seu adminis- 
trationem. In the crucial matter of the promulgation of law this 

‘ Doctrina PoUlica (AmMcnlam, l 6 st), ap. viii, pp. 174-3. 

’ The Growth efPohtiealThought in ^ West, pp 186-200,364-94. 
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resulted in a difference between royal edicta on the one hand, 
necessary to administration and wholly within, the monarch’s 
free discretion, and on the other a body of rights inhering in 
the subject by ancient custom which the King at his coronation 
had sworn to mamtam and could therefore neither take away 
nor abridge. There is thus a considerable distinction between 
the consensus of the Council to mere administrative orders, 
which the King was free to disregard if he chose, and consent 
to the official promulganon or affirmation of immemorial 
custom dcfinmg the subjects’ rights and property, such for 
example as constitute most of the substantive provisions m 
Edward I’s great statutes. It was no doubt the experience or 
the knowledge rather than the authority of the counsellors 
which had ongmally made their “consent” advisable m the 
one ease and indispensable m the other, but there is a real 
difference between the two kinds of enactment, and in the 
course of time it pve rise to the application of the term 
ordmiio to one znS statuiiim to the other. Nor is it strange in 
such circumstances chat the distinction between ordinance and 
statute should not always have been entirely clear to the minds 
of men at the time. If it had been, historians to-day might be 
able to define a medieval statute with greater confidence, and 
a decision would also be easier on this great question m dispute 
between Hunton and Feme, whether the King can promulgate 
such a statute, or only the King in Parliament. 

Undoubtedly one great cause of the ambiguity of medieval 
precedents on this point was the late and the gradual develop- 
ment of the English bicameral assembly. Another was the 
difference between medieval promulgation and modem legis- 
lation, the former conforming to the prevailing medieval 
conception of law as custom, the latter consisting in the ex- 
pression of a will to which obedience is legally due. 

By the sixteenth century, it is true, the composition of 
Parliament was definitely fixed and the transition in enact- 
ments from affirmation to the creation of law was far ad- 
vanced, but some of Parliament’s functions still remained 
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uncertain m the Tudor period, and the ma 3 dng of new law 
was too recent a phenomenon to attract general attention 
before the closing years of the sixteenth century.* Much of 
the ambiguity inherited from the earlier obscure period of 
growth, therefore, still clung to the institutions of the Tudor 
monarchy. Legislation m our modem sense was then a thing 
so new that it should not surprise us to find men uncertain 
whether to classify it \vith the older edicta which kings could 
freely make unaided, or with ancient customs "quas vulgus 
ele^erit”, defining the subjects’ property which it was ad- 
mitted the Kmg could never take m ordmary circumstances 
without their consent, there bemg little practical difference in 
such a case between a power to take property and a power to 
determine what is property. 

In IJ87 the judges declared in the case of Cavendish that 
they were compelled by their oath to obey the law instead of 
an express command of the Queen depriving a subject of his 
proprietary rights, and there are several other like cases in the 
law reports of the reign. But the unenforceable commands 
m these cases have nor the formahty of a statute. In their 
uncertamey regarding the latter the controversialists mmed 
for confirmation of their respective contentions to the words 
m the enaenng clauses of the Acts themselves. All supporters 
of prerogative pointed to the fact — which was undeniable — 
that many, if not most of the carher statutes were enacted, 
cither in the name of the King alone, or by authority of the 
Kmg and Council, at least with no mention of the Commons; 
while Hunton was easily able to show m reply that in modem 

‘ As late as ij66 even Doin seenu soil to be unaware of it. In his 
MtthoJus, published in that year, he consuiers the determination of and 
appointment to judiaal office as the highest act of sovereignty. Ten years 
later, in the F/pubhout, the giving of law to anrens and subjects has 
become the focus of it alL So far as 1 know, the latter doctrine was 
unheard of before IJ76; a generation later it had become practically 
umvenal among the leained, diough Loyseau notes inadentally in his 
Treatise en Sfignfnri«, published in 1608, rfiat sovereignty and judicial 
authority are snll synonymous— cn omimun hnga^e, ch. lu, sec. jo. 
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rimes by the customary phrase “and by the authority of the 
same” “The King, Lords, <md Commons” are always expressly 
referred to. 

Such a change as this in the words of enactment is only a 
formal one, it has no legal significance. Feme contends. The 
evidence of earlier ages is clear m its mdication of the King as 
the sole enactmg authority, and if he had such exclusive power 
at any time, it was impossible ever afterward, cither that the 
subjects should depnvc him of it or that he should divest him- 
self. If Kmgs in after times consulted the Commons, this was 
a delegation of royal authority made of mere grace; it earned 
no nght. For Hunton, on the contrary, the constitution is 
much more responsive to the social and pohtical development 
of the people. As the King’s onginal rights were first created 
by consent and compact between King and people, so when a 
need for change occurs modifications may be made by a like 
consent, and this is often only a tacit consent. Thus the change 
of phraseology in the stamtes marks acorrespondmg evolution 
in the constitution itself, and the amhoncy of the Commons 
even if nesv is not a concession but a right, because it has arisen 
out of an agreement between King and people which is no less 
valid because it is only tacit. 

Much of the argument on this point turned on the results 
of conquest and on the character and effect of such conquests 
in England. The opponents, therefore, submit summaries of 
English history illustratmg their conflicting vic%vs and running 
back as far as the Germania of Tacitus. It is urmcccssary to 
follow these, but Feme, of coune, considers every conquest a 
complete subjugation, while Hunton insists that in every case 
the new regime of the conqueror was accepted by his subjects 
before it could be considcredlegitimate. Even the conquest of 
William the Norman, the most important of all, he considers 
a conquest only in name, because die Conqueror succeeded to 
an earlier title and admitted die (act in submitting to an 
election by die Witenagemot. 

On this difficult question of the legislative authority of the 



220 Constitutionalism and the Changing World 
Estates, the opinions of contemporaries between 1485 and 
1643 should probably receive more consideration than argu- 
ments drawn from the indefinite precedents furnished by the 
obscure developments of the formative period in the Middle 
Ages; on Hunton’s theory of development they undoubtedly 
should. 

It would be no very difficult task to find such opinions in the 
Tudor period, and they would be somewhat conflictmg ones, 
but I shall have to confine myself here to two or three im- 
portant expressions which occurred after the accession of the 
first Stuart, who with his usual lack ofjudgment made of this 
histoncal question a grave consnnitional issue. 

The first is from a speech of Sir James Whitelocke, later 
one of the judges of England, in the House of Commons, 
during the great debate on royal impositions in 1610.* 

The soveraime power ^Whitelocke says] is agreed to be in the 
King: but in the lOng is a twofoldpower; the one m parliament, 
as he is assisted with che consent ofthe whole state; the other out 
of parhament, as he « sole and singular, guided merely by his own 
will. And if of these two powers m the King one is greater than 
the other, and can direct and controule the other, that is suprema 
potesias, the soveraigne power, and the other is suhordmata. It will 
then be easily proved, that the power of the King m parliament 
is greater than his power out of parliament; and doth rule and 
controule it.. . .So you sec the appeal is from the King out of 
parliament, to the King m parhament; the writ is m his name; 
the rectifying and correcting the errours is by him, but with the 
assent of the lords and commons, than which there can be no 
stronger evidence to prove, that his power out of parhament is 
subordmate to his power in parliament: for in acts of parliament 
be they lawes, grounds, or whatsoever else, the aa and power is 
the Kings, but with the assent of the lords and commons, which 
maketh it the most soveraigne and supreme power above all, and 

* It was printed in 1641 and agam in 1658 From die latter edirion it 
was reprinted in Howell’j State Tnals (n, p. 477) as a speech of Yelverton. 
The Notes ofthe debate edited by S. ^ Gardiner indicate dut the speech 
was made by Whitelocke. Partumtenlary Debates in 1610 (Camden 
Society), p. loj. 
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controulable by none Can any man give me a reason, why 

the King can only in patltamciu make lawes ? No man ever read 
any law whereby it was so ordained; and yet no man ever read 
that any Kmg practised the contrary. Therefore it is the ongmall 
right of the ^ngdome, and the very natural constitution of our 
state and pohcy being one of the highest rights of sovtraigne 
power. 

The words of Sir Matthew Hale may seem a little more 
ambiguous perhaps, but they arc scarcely less striking. 

No good Subject that understands what he Says can make any 
Quesuon where the Sovcraigne Power of this Kmgdomc resides. 
The Laws of the Land and the Oath of Supremacy teach us, that 
the Kmg is the only Supreame Govemour of this Bealme. 

He then enumerates six powers included within his sove- 
reignty, and under the sixth he says; 

In him resides the Power of makemg Lawes. The Laws are his 
Latvs enacted by him. 

These are the greate Jura Sumnu Impern that the Laws of this 
Kingdome have fixed in the Ctown ot England, Butt yett there 
are cettaine Qualiflcacions of these Powers, espeaally of the two 
latter, viz'. . .Though the Legislaavc Power be in the King, So 
that none but he can make Laws oblidgemg the Subjects of this 
Rcaime, yett there is a Cciiauie Solemnint and Qualification of 
that Power, namdy svith the advice and assent of the 2 houses of 
Parlem', w'*‘out which no Law can be made. And therefore. 

Proclamations cannot make a law Itt is certam that the Kmg 

without the Consent of the Lordes and Comons m Parlem' neith' 
by Proclamation nor by Ordmance, Act of Council or Ordinance 
cannot make a bindeing Law; and this is so kno^vn a truth that 

itt needes no Instances to confirme itt. And as he cannot make 

a Law ivithout Consent of Parham*, Soe neither can he Repeale 
a Law without the like Consente.* 

But one of the most mtcrestii^ statements of all on this 
subject was made officially in die Kmg’s name in answer to 

* Rejhrtwns ty dv* Lsi Chnjt J»Slvz Halt tm hii. HeiAts Ins Dialoroe 
pfthe Lawe, printed by Sir William Holds%vorth m his History of En^ish 
Lauf, V, pp. soo-ij. 
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The humhle Petition and Advice of hath Houses of Parliament, 
with Nineteen Propositions sent unto his Majesty the 2* of June, 
1642^ which is aptly called by S. R. Gardiner a new cirion 
of the Provuions of Oxford* and in Clarendon’s opinion 
involved "the dismheruon of the crown of all its choice 
regalincs, and left only the shadow and empty name of the 
King’’.3 In "his majestys’ answer”, "tending towards a 
Peace”, the foUowmg statements o<xur: 

We call God to wimess, that as for our Subjeco sake these 
Rights are vested in Us; so for their Sakes, as well as for our own. 
We are resolved not to quit them, not to subvert (though in a 
parliamentary way) the anaent. equal, happy, well-poised, and 
nevct-ctiough commended Consatution of the Government of 
tliisKmgdom;nor to make our Self, ofa King of a Duke 

of I'eniee; and this of a Kingdotn. a Repuhbek. 

There being three kinds of Government among Men, Absolute 
Monarchy, Arucocracy. and Democracy; and all these having 
their pamcular Conveniences and Inconveniences. The Ex- 
penence and Wudom of your Anceston, hath so moulded this 
out of a mixture of these, as to give to this Kingdom (as far as 
humane Prudence can provide) the Conveniences of aU three, 
without the Inconvemenco; of any one, as long as the Balance 
hangs even between the three Estates, and they run jointly on in 
their proper Chanel (begetting Verdure and Fcmhty m the 
Meadows on both sides) and the overflowing of either on either 
side, raise no Deluge oclnimdaaoii....ln this Kingdom the Laws 
arejoindy made by a Kmg, by a House of Pecn, and by a House 
of Commons chosen by the People, all having free Votes and 
particular Priviledges. The Government accordmg to these Laws, 
is trusted to the King.^ 

* Rushwonh, Collections, IV, p. yzafL 

* History of England, x, p. ip6 

3 The Lije of ^wari, Earl ^ Ctarendon, Pan n. 

* Rushworm, Collections, jv, p. 731. Many years later, in 1669. 
Clarendoa recounted the circumstances of the issuing of the Kmc s 
answer, and if his memory didnot &1I him his account throws valuable 
light on the authon of it and dieir pohncal opimons The Nineteen 
Propositions were issued by the Houses soon after Qarendon had with- 
drawn from Westaunsfer to jom die King at York, leaving Culpepper 
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If Himton’s ideas, then, were an evidence only of confusion, 
it was a confusion shared by many; and one wonders, in hght 
of the uncertainty of earlier precedents, whether such a “con- 
fusion** may not, after all, be an evidence of sounder poUtical 
thinking than the extremer assertions made with such con- 
fidence by men like Sir Robert Filmcr. Henry VIII had 
declared in Ferrer’s Case, ** We at no time stand so high m our 
estate royal as m the time of parliament ; when we as head and 
you as members, are conjoined and knit together into one 
body pohtic.”* In contrast Charlcsl had struggled desperately 
to supersede parliament altogether and might have done so 
indefinitely but for the Scottish war. Pohtical conditions in 
England m 1643 were indeed vastly different from those of 

and Falkland to look after the King’s interests The King’s reply was thus 
apparently drawn up by Culpepper and Falkland, before their own 
^artuie for York, which followed soon after, then sent to Clarendon, 
who did not usue it oil the arrival of his nvo colleagues, and larer printed 
and formally issued at York in the King’s name by all three. When he 
first saw the paper Clarendon obieaed strongly to the phrase *' the three 
Estates", which he found in it, **and for this reason Mr. Hyde did not 
advance the printing it," “since in truth the hshops make the third estate, 
the King being the head and sovctcict of the whole". Falkland, finding 
on his amval chat the paper had been suppressed, “appeared much 
uasansfied", and indmited that Clarendon “ merefore disliked it, because 
he had not wnt it himself". Whereupon Clarendon “immediately 
procured the King’s consent, and sent it to the Press that night, with order 
to lose no nme m the impressson’’. Falkland, he tells us, was later “much 
troubled when he knew the reason; and imputed it to his own mad- 
vcrtency, and to the infusion of some bwyers, who had misled Sir John 
Colepcpper; and to the declaraaons which many of the prelatical clergy 
freouendy and ignorantly made, that the bishops did not sit in parliament 
as die representatives of the clergy, and so could not be the third estate" 
{The Life of Edward, Earl of Clarendon, Part n). It is to be noted in this 
that Clatmdon’s obiecnon to die wording of the King’s reply and Falk- 
land’s objection, if he had any. were solely to the mention of the King 
as one of the three Estates of Parliament instead of the bishops. There is 
no hint of any disagreement with the statement that “the Laws are jointly 
made by a King, by a House of Peers, and by a House of Commons’ . 
Oaicnion s vitwi cm dus matter, expressed at the end of bis life in bis 
answer to Hobbess Leviathan, are no indication of his opinions in 1642. 

* Parliamentary History, i, p. 355. 
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Henry VIH’s time, and the fatuity of the first two Stuarts is 
one important cause. But it is not the sole cause, as the later 
years of Ehzabeth clearly show. By 1643, as Sir George 
Prothero says, “the nation hadou^rown the tutelary stage’’.* 
Whatever the causes, Kmg and Parhamcnt were no longer 
“knit together” ; while all thcconstituaonal precedents which 
either could cite presumed that they were closely “con- 
joined”. 

Where law and precedent can be properly and honestly cited 
by two powerful and uncompromising antagonists, the struggle 
berween them cannot by any possibtlicy be kept within constitu- 
tional bounds — a revolution is mcviuble. The men of the Tudor 
period had in mmd a commonwealth of which the King was a 
member. “King m Council” had not yet been arrayed ag^nst 
“Kmg m Parhamcnt”. They had not annapated the case of a 
divergence, berween the elements of whidi Parhamcnt was com- 
posed But (hat divergence at length came, and the very closeness 
of the tie berween Kmg and people under the Tudors served to 
make the rent berween them the wider under the Stuarts.* 
Before his death Sir Walter Raleigh foresaw that 

If the House press the King to grant unto them all that is theirs 
by the Law, they cannot, injustice, tefust ihe King all that is his 
by the Law. And where will be the Issue of such a contendon? 
I dare not divine, but sure I am, that it will tend to the Prejudice 
both of the King and Subject.^ 

It IS evident that some change in the consrituuon was in- 
evitable, and on Hunton’s theory, as we have seen, it was not 
impossible; “The years that revealed the splendour of English 

* Select Statutes and other ConstiMtoml Documents Illustrative of the 

of Elizahelh end James I, Inuoducnon. p. ndx. 

* C.H Mcllviam.TheHighCouTt^Perbament.p 343. Inthevolume 
just ated (p. 369 ff.), pubUshed m 1910, some general concepoons 
touchmg sovereignty are set forth or implied, which I have been led by 
further study and more macure consideratiou to review and in part to 

^ The Prerogative of Parhaments, Markian Miscellany, v, p. 208 (edioon 
of 174s). 
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literafure, that gave us Shakespeare and Ben Jonson, Richard 
Hooker and the King James’ version, gave us in. politics a 
new kind of Commons that was by and by to nuke mevi table 
a new constitution.”' But if Charles I from his accession had 
observed the prmaples he admits m the reply to the Nmetecn 
Propositions the change might have required no civil war to 
brmg It about. In 1642, and conceivably even m 1643 when 
Hunton wrote, if men had been convmced of die entire good 
faith of the Kmg, a peaceful ourcomc might not have been 
wholly out of the quesnon. It is, therefore, scant justice to 
Hunton to assume that it was mere confusion of mind that led 
him and so many others with him still to retam some hope of 
a restoration of the old harmony, and to propose, almost m the 
very words of the Kmg himself, the ancient consmution as a 
basis for the reconohanon. His solution is valid, of course, 
only if his mterprecanon of that constitution is not unsound. 

Filmer cites Bodin at length to disprove both Hunton's 
mixed and his limited monarchy, quite properly for the 
former, totally without warrant for the latter. Bodin had 
asserted in his Republi({ue that the royal monarchies of France 
and England were essentially alike in that the monarchy m 
each case was limited in scope, absolute in authority, and 
mixed m administration only, not in power. In this statement 
Hunton agreed with all but the last part as true of the mon- 
archy in England, and u is pertinent to inquire whether there 
were not in the English pohrical system some unique features, 
some differences from die French constitution, on which he 
might reasonably ground the reservation he thus makes in 
holding that the English sovereign is a corporate one even in 
respect of power or authonty. 

In considering this it is important to remember that for 
Bodin, for Hunton, for all Hunton’s critics, such as Filmer and 
Fernc, and m faa for practically every theorist of importance 
at the time, the crucial element in determining the seat of 

’ Wallace Notestem, “The Winnn^ of the Ininaave by the House of 
Commons , Proceedings ef the Bntuk AeeJemy, 192^, p 53. 
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sovereignty was the authority to nuke a binding law; legisla- 
ave power was pnmum acpraedpmm caput tnajestalis to which 
all other governmental powerswcremerclyincidental. In the 
second place, one must not fo^ct another of Bodm’s pohtical 
maxims, not so generally accepted as the former, but admitted 
by many, mcluding, apparently, Hunton and Feme, though, 
of course, not Filmer ; namely, that supply is properly no part 
of so vercignty at all , unlike the making of law it is a voluntary 
grant by subjects, and thcrclbrc a ruler may be truly “sove- 
reign” though he cannot tax his people without their consent, 
provided his authority is "absolute” m administration, of 
which law-makmg is thcprmcipal part. For Bodm it is m fact 
this very inability to take property which marks out a ruler 
as a royal monarch , instead of a seigneurial one who rules over 
slaves instead of subjects. 

If these nvo pomes of Bodin’s political formula are kept in 
mmd, the first of them especially, it becomes evident that the 
usual comparison drawn between the working systems of 
England and France between 1500 and 1643 is somewhat 
misleadmg when applied to this problem of sovereignty. The 
greatest difference between them, as is usually noted properly 
enough, IS the regularity and comparative frequency of the 
meetings of the Estates m England and the almost complete 
suppression of them in France in the same period. But in 
France, and m the theory of Bodm based largely on actual 
conditions m France, this could have httlc to do with the seat 
of sovereignty, because the Estates there when they rarely met, 
met not to assist m the promulgation of law, but only to grant 
a supply or to tender petitions to the King ; they had no regular 
part m legislation. If, then, one is to make a valid comparison 
of France and England on this matter of sovereignty m dispute 
between Hunton and Feme, it is not die £tats Giniraux that 
should be contrasted with the Parliament in England, but the 
French Parlement; for m legislation proper, the real point of 
comparison in locatmg sovereignty, the French Estates have 
no such part as the English Estates have. In France, the royal 



A Far^olten Worthy, Philip Huntoti 227 

ortfonManfCiwhicli coiicspond to English statutes arc registered 
and must be registered m the Parktnent of Pans; m England, 
to become bmdmg law, a similar rule must be formally 
enacted "by the advice and consent of the King, the Lords, 
and the Commons m this present Parliament assembled and 
by the authority of the same”. 

It IS not strange, therefore, that Bodin should say: 

Si Ic Prince souverain cst succt aux cstats, il n’est ny Prince, ny 
souvcrain: & la Pepubhque n or ny Royaume, ny Monarchic, 
or that he should add with spcaal reference to England: 

Nous conclurons done que la souveramete du Monarque n’est 
cn ricn altcree, ny diimnucc pour la presence dcs cstats. . , Par 
ainsi on voic que Ic poinet principal dc la niajcst^ souvcraine, & 
puissance absoluil, gut ptinapalcmcnt h donner loy aux sugets cn 
general sans leut consentement.' 

Nor IS It surprising that Loyscau should declare 
que le Royaume de France est la Monarclue la nueux ^cablie qui 
soit, & qui ait jamais escc au monde, cstant cn premier heu une 
Monarchic Royale, & non pas ScigncunaJc: une Souvcraincti 
parfaite, i laquellc les Estats n’ont aucunc part* 

But ncidicr of these writers makes so dcfimtc a statement rc- 
gardmg the Parlement, and their contemporary, Guy Coquille, 
says, 

Les loix & Ordonnanccs dcs Rois doivcnt erre publi<5cs & 
vcnfifes cn. Parlement, ou cti autre Couc souvcraine, s^on le sujet 
dc I’affaire; aucrement les sujets n’en sont hcz. 
adding, significantly, 

Ccs Parlcmcns sont ^tablis par forme dc contrats fairs par le 
Roy avee le people, & pour le soulagcmcnt d’iceluy.3 

My purpose in this ^cussion, is merely to show that tlic 

• Les six Jivresde larepuhlijue,h.v.i,dLvm (edition of 1577, pp. 100-1, 
103 - 4 ). 

* a,sioc.9a. 

3 InsliMion au Jroil des r«fffPK,p, z. Let auvres de Maistre Ctiy Coquille, 
tome n (Botdeavix, 1703). * 
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customary parallel between the frequency of Parliaments in 
England and the infrequency of meetings of the French 
Estates is a matter which has very little to do with the issue 
between Hunton and his opponents. 1 am not here concerned 
further m the mteresting problem of the true relation of King 
and Parlment m the enactment of orJcnnances. For it is cer- 
tainly clear enough friat no man livmg in England in 1643 
could remember a time when it w'as not universally admitted 
that no statute could command the obedience of subjects, as a 
matter of fact, if it were not assented to by Lords and Com- 
mons, whatever one’s theory of this assent might be. The 
difference between the two systems was momentous, for the 
High Court of ParUament included the people’s elected repre- 
sentaaves, thecowr souverawe, none but lawj’crs; the "glonous 
revolution" was a success, the Frande, a failure; and when 
revoluaon finally came to France, the Tiers &at swept the 
monarchy away altogether. 

Hunton’s corporate sovereignty, or mixed monarchy, is 
the theoretical formula for the actual authority of the English 
"King m Parliament", and a consideration of the historical 
importance of his theory, ifnot ofits general adequac)’, would 
be mcomplcte if it did not take brief account of the part played 
by his idea of corporate sovereignty after the Restoration. 
But It requues no proof to show that the Whig theory of 
sovereignty which triumphed at the Revolution and is incor- 
porated m the Revolution settlement is, on this question of 
mixture, the sovereignty of Philip Hunton; though some of 
Its later exponents, such as Lord Mansfield, no longer believed, 
as Hunton did, that the supreme authority if mixed was ipso 
facto hmited. It is by that time an accepted principle that the 
Enghsh monarchy is a mixed one and that the supreme 
authority legally rests in die King, and the two Housesjointly. 
True, the leading member ofdiis corporate body b no longer 
the Kmg as m Ae older time, but the Estates; yet sovereign 
action was for a Ome after 1689 in actual fact theirjoint action 
only, and m strict law it has remained only such even to our 
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own day. Since the reign of Queen Anne a more republican 
principle than Huntons has prevailed in the convention that 
the monarch shall not withhold assent to a bill to which the 
Lords and Commons have agreed, but no act has ever been 
passed but by the King in Parliament. At the Revolution, 
political power, in the sense of actual supremacy, shifted from 
the King to the aristocracy, as it was later to shift to the 
people ; out the sovereign remained, and still remains, the King 
m Parliament.* 

In the latter part of the eighteenth century anew contention 
arose concerning sovereignty, separating Englishmen both in 
England and in North America, but the division of parties 
was on the question whether the sovereignty was a limited or 
an arbitrary authority, not whether it was vested in the King 
alone or only m King and Parliament. Throughout it all 
Hunton's mixed monarchy was never questioned in law and 
a tcpublicaa advance beyond it was always tacitly assumed in 
practice. 

> In proof of the impomnce of Hunton's theories after the Restoration, 
and patnculifly at the now of the Revolution, the following examples 
might be cited among others: "The Judgment and Decree of the Uni- 
versity of Oxford against ccrtaui I'emicious Rooks and Damnable 
Doernnes, Proposinon 3, that The sovereignty of England is in the three 
Dtates, va. King Lords and Commons. Lex Rex, Huncon of a limited 
and Mixed Monarchy, Baxter, 11 . C Rohr. Catech.” ([1683) (Srete Tracis 
(London, 1692), p. 1 54); 5 Mre Tradr (London, 1693). P- 447; A Colleclhn 
ef Slate Tracts (London, I70j). i, pp. 153, 169, 234, 283). Rut probably 
the best evidence of the influence ofllunion's Treatise on the Revolution, 
aside ftom its tepubheation twice in 1689. appears in the RiWietfietiS 
PolitUi: or Art Enijuiry into the Ancient ConAifution of the EnjiUsk Govern- 
ment. . , . Thirteen Dlafagues (London. 1694), Tlie fifth dialogue (pp. 307- 
72) deals specifically with mixed monarchy, and of the seven “Authors 
made use of” in the list of books which precedes it one is Hunton’s 
Treatise of Monarchy. The dialogue inelf, however, is a better indication 
of Hunton s influence than this list; from beginning to end it is saturated 
with Hunton’s ideas often expressed m Hunton’s exact terms The book 
was written, by the Whig lust<3tun,Jim«vTytteil,atvdc5flrtainvprehably 
the most elaborate and extensive toUection of cuanoni ever made in 
jusnfication of the Revolution. 
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For the reasons recited above I venture to put in a modest 
plea for reconsideranon of any judgment which condemns 
Phihp Hunton’s theories of the state as “extraordinary con- 
fusions ’ ’ that “naturally gave the absolutists an easy triumph”, 
or asserts that Sir Robert Filmet's Observations on Hunton’s 
Treatise “contams an annihilatmg criticism”. 

Hunton’s is a theory of a government which must be 
precanous because it is based on harmony, and harmony, 
unfortunately, never lasts long unbroken among men. His 
ideal, therefore, could probably never have remained acmal 
for long without some change from its original form, a fact 
to which Hunton was less bhnd dian his opponents. Of 
necessity it was short-hved, because the rimes were transi- 
tional. Yet if England’s pohtical development since 1660 has 
on the whole been a peaceful evolution instead of a bloody 
overturn, some part of the credit cannot be denied to minds 
like Hunton’s, which endeavoured “a thanklesse Moderation 
’twixt two Extremes”. In its own tunc his theory played its 
part and no unimportant part in the unique development of 
Enghsh constirunonahsm. Nor is this all. I cannot escape the 
convicaon that m the entirety of Philip Hunton’s theory of 
the state, erected upon the sohd foundations of Bodin’s Rechts- 
staat, we have on the whole a nobler and truer ideal for any 
peaceful commonwealth dian Filmer’s fantastic patriarchal 
power; or Hobbes’s sovereignty of might which hangs once 
more like acloud over the earth, with its psychology of fear and 
its assumption that out primitive state, if not even our natural 
one, is the “war of every man against every man”; or even 
Austin’s present-day variety of the latter, which concedes to 
any ruler able to exact habitual obedience from “the bulk” of 
a people, an unlimited aodiority touching all to override the 
rights of any — despotism by plebiscite, our modem form of 
“popular” soveragnty. 
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THE TRANSFER OF THE CHARTER TO 
NEW ENGLAND AND ITS SIGNIFICANCE 
IN AMERICAN CONSTITUTIONAL 
HISTORY 

“Neither the Short nor the Long Pachament at their assem- 
bling m 1640 contained a single Republican.” Such is the 
statement of a competent modem histonan of the period, 
Mr G. P. Gooch.' 

It IS probably true, but it is one of those truths of which we 
ate aware but do not know, for we seldom consider what it 
means. And yet it has a profound meamng for American 
history as well as English, for it was before 1640 that the 
foundations of Massachusetts were laid. Ifihere was no repub- 
lican elected to Parliament in 1640, how many presumably 
came to New England between 1630 and 1640? In 1661, 
Governor Endecotc declared to Charles 11 : 

Our witcncs is m heaven diat wee left not our countne vpon 
any dissattisfacnon as to the consntudon of the civil state. ... If it 
were in rebellion or schisme that wee wittingly left our dwellings 
in our owne, or condnew our dwellings in this strauige land, saue 
vs not this day*. 

If Mr Gooch’s statement is true, possibly we arc warranted in 
accepting Governor Endecott’s with fewer reservations than 
some modem historians have insisted upon. 

But what has all this to do with the transfer of the Charter 
and its importance for later American history? Possibly the 

* G. P. Gooch, Political Thought m England from Bacon to Halifax 
(London, 1914-15), p. 78. 

* Ebenezer Hazara, Historical Collections (PhJadelphia, 1794). n, pp. 
580, 582; Records of Massachusetts (Boston, iSjj), tv, Part 1, pp. 4SO. 452. 
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connecaon nuy briefly be nude clearer by the following 
propositions: 

first. The Charter granted by Charles I in 1628/29 to the 
Governor and Company of die Massachusetts Bay m New 
England is, on the whole, die most important of all our 
colonial charters m its consatutional results. This I hope later 
to illustrate, if not to prove. 

Second. This Charter of 1628/29, in form and legal effca, 
diffen m no essentul way from a number of other American 
charters of the same period. This is probably too obvious to 
need proof. 

Third. If the Massachusetts Charter is significant, and this 
significance is not owing to its form, we must look for that 
significance m somethmg else. We find it, m fact, in the use 
made of the Charter by the corporation — its transfer to 
America and the manipulation of it after the transfer. 

Fourth. If Governor Endccoct is accurate in saying that 
these things were done “wittingly*', wc may assume that 
some of t^ manipulation of the Charter was foreseen and 
intended by the mcotpotaton before their migration. As 
Professor Osgood says, they “were in a pre-eminent sense 
self-consaous”.* 

Lastly. These intentions must have been formed and 
coloured, m part, by the conditions ecclesiastical and consti- 
tutional existing m England not after 1640, but before; and 
before 1640 not a single republican had ever been elected to 
Parliament, not one was chosen even in 1640. The incor- 
potaton ofMassachusetts likewise werc“wittingly’*planning 
neither schism nor rebellion, as they defined these, and m 1661 
they still considered their own former actions as neither 
schismatic nor seditious. 

Clearly, if we are ever to understand the influence of the 
Massachusetts Charter on later American constitutionalism, 
we must first know what it actually was. If later American 

• Herbert I~ Osgoo<I, The Ametiem Colonies in the Seventeenth Century 
(New York, 1904), % p. aoo 
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theory depended on the views and purposes m regard to 
Church and State of the incorporators of the Company, then 
the substance of those views and purposes can best be found 
by a study of Enghsh history, particularly Enghsh intellectual 
history, before the year 1640. No small part of the attacks 
made in recent bool^ upon the founders or New England are 
the result of inadequate knowledge or understanding of the 
constitutional and intellectual hutoryof England m the earher 
part of the reign of Charles I and before. 

It IS a significant fact that the critical years in the forming 
of this Colony arc also the years between the Petition of Right 
and the Long Parlument, that penod of eleven years in which 
no Parhament was summoned, the longest m all Enghsh 
history. It is in the ideas, the fcan, the convictions, the con- 
stitutional views of this period m England that we must find 
the background of the Massachusetts Charter. 

In 1641 Henry Martyn declared to Edward Hyde, afterward 
Earl of Clarendon, “ I do not thmk one man wise enough to 
govern us all”, which, Clarendon says, “was the first word 
he had ever heard any man speak to that purpose”.* The 
founders of Massachusetts were not radicals, levellers, or anti- 
monarchists. They were, in most respects, conservatives in 
both Church and State. They favoured neither schism not 
rebelhon. They were Nonconformists, it is true, but this to 
them did not mean unorthodoxy, schism, or sedition. James I 
had called the Puritans “novelists”*, but this they denied. 
The real innovators, they insisted (with some truth), were 
not they but their Laudian opponents. Mr Keith Fciling, 
himself a high Anglican, has admitted in his history of the 
Tory party that the very founden of Anglicanism, Archbishop 
Parker and his fellows, would themselves have been called 

‘ [Edwifd Hyde. Fine Earl of Clarendon], The Life 0/ Edward, Earl of 
Clarendon (Oxford, 1817), 1. p pj. 

* Charles H. McDwain, ed , The Poldieat IVorks of James I (Cambridge, 
Mass , 1918), p. 274. James I used dus expression in the speech opemng 
nis first Parhament, in 1603. 
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Puntans if tliey had lived in the sevencccnth century instead 
of the sixteenth. Before the Savoy Conference following the 
Restoration, men with such ecclesiastical views as John 
Winthrop's might, and often did, consider themselves the 
truest members of the Church of England. Governor 
Endccott was speaking truth when he said the founders of 
Massachusetts were not wittingly schismatics. 

But It IS the secular side of their views that mainly concerns 
us here. Governor Endccott also said they were in no sense 
rebels. He denied that they had taken an active part against 
the King m the Civil War. “Wee are not seditious as to the 
interest of Caesar.*’ These statements have sometimes been 
dismissed as the words of flattery or even deceit, used merely 
to save the Charter. This is more than doubtful. England 
before 1640 was not anti-monarchical, neither was Massa- 
chusetts, The views of a Hampden and a Hvde were not so fat 
apart before M40. Idoubfverymuch whether John Winthrop 
and Falkland, if they had ever chanced to meet, would have 
found much to quarrel with in each other’s pohtical or con- 
stitutional vievvs. Even Sir John Ebot, the martyr to free 
speech in Parliament, wrote a book, Df Jute Afojesfafis, which 
is one of the strongest of all the defences of monarchical 
government written m the seventeenth century.* His bio- 
grapher, John Forster, has garblcdit outrageously in his frantic 
attempts to make his hero a Whig. In New England John 
Winthrop remained scarcely more of a parliamentarian than 
Eliot had been. In 1641, he says, the leaders m Massachusetts 
rejected offen of help from the English Parliament “for this 
consideration, that if we should put ourselves under the pro- 
tccaon of the parhament, we must then be subject to all such 
laws as they should make or at least such as they might impose 
upon us”.* There is reason to beheve that die founders of 

' Sir John EliOt, De Jure Myalatu, or Political Trealise of Government 
(Alexander B. Grosart, ed , London, i88a). But see p. 79 for a slight 
correction 

* James K. Hosmer, ed, Yotlc, iS)o8),n,p.2<. 
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Massachusetts held views not unlike this when they first came 
to America, and probably before they came. It was as early 
as 1632 that Winthrop tells us how he quieted the scruples of 
the men of Watertown against paymg a tax imposed upon 
them, with the assertion “that this government was rather m 
the nature of a parhament” than of that of a mayor and 
aldermen.* In 1646 the Presbyterians charged the leaders of 
the Colony with just such views as these. They were said to 
consider the Colony “rather a free state than a colonic or 
corporation of England The answer of the General Court 
IS remarkable. It does not deny that these are its views. It 
reiterates them and openly defends them. In England, it is 
admitted, “the supteame authoriae” may be in the high court 
of Parhament, but “The highest authonae here is in the 
general court, both bv our dwtcr and by our owne positive 
lawes”. And to hold this mvolves no breach of the oath of 
allegiance, since “our allegiance bmds us not to the lawes of 
England any longer than while we hve m England’’.^ 

These are remarkable statements, and other like ones might 
be added. But they are not usually regarded as expressing the 
normal and habitual vicwofMassachusetts on these quesnons. 
For my own part, they seem both normal and habimal, a fair 


to bring their Charter over with diem and to treat it as after- 
ward they did, as a true instrument of government. It is most 
important to bear in imnd, m this connection, that the incor- 
porators left their mother country before die quarrel in 
England between King and Parliament had passed from a 
controversy over lawintoalifcand death struggle formastery. 

The history of these critical years before 1640 has in general 
been given too strong a Whig flavour by later historians. They 

* James K. Hosmer, cd , (New York, 1908),!, p. 74. 

* The Hutchinson Papers (The Prince Society, 1865), 1, p. 219. 

^ IbiJ pp. 230-31, and Hosmer, Wmthrop's journal, n, p. 301. 


expression 01 a consocunonal view iirmly held by some of 
the leading founders of this Commonwealth probably before 
they migrated, one of the main reasons why they determmed 



236 Constitutionalism and die Changing World 
have thrown back the ideas of 1689 into the period of the 
Petition of Right and somcrimcs with httle discrimination. 
The prmaples of the Bill of Rights, however, are at bottom 
revolutionary; those of the Petition of Right, are still con- 
stitutional. The founders of Massachusetts belong, in thought 
and action, to the constitutional epoch of the Petition, not to 
the revolunonary epoch of the Bill. They regarded an 
Amencan “free state” under the prerogative compatible with 
the constitution, m a way impossible for Enghsh rcvolutiorury 
Whigs of the next generation. The incredible folly of Charles I 
had not yet divided his sul^ects into the two irreconcilable 
groups, one holding doctrines of divine right and unlimited 
obedience, the other, a republican, or even a democratic, 
theory of the state. 

There is evidence that the consatutional view thus held by 
the founders of the Colony existed in Massachusetts nearly a 
century and a half later. It is one purpose of this paper to 
inquire whether this later view is connected in any way widi 
the doctrines of 1^32. 

The principle that allcelance to the English King involves 
no obedience to the English Parhanient, as everyone knows, 
is the accepted polincal, if not legal, principle in all Enghsh 
self-governing colonies to-day. I have contended elsewhere 
that it was also the final and the strongest of the American 
constitutional contentions before the American Revolution.* 
Here we arc concerned only to ask whether 11 was not in a 
rather special sense a Massachusetts doctrine, held here from 
the first planting of the Colony, revived after the Declaratory 
Act of 1766, and transferred from here about 1774 to the other 
colonies. 

With one important exception (the Resolves of the Assem- 
bly of Virginia m 1765) it is a noteworthy fact that the earliest 
clear statements of the constitutional position of America to 
be found m the continental colonics between 1771 and 1776 — 
the theory that they were sul^ect to the Kmg of England but 
' Cbitles H Meflwam, The American RevohUon (New York, 1923). 
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not to tlie Parliament of England — all seem traceable, more 
or less directly, to Massachusetts. The colomes retain allegiance 
to the King but tlicy reject the authonty of tlie Parhament in 
England because they have parliaments of tlieir own m their 
colonial assemblies. But how does this differ m any essential 
way from what Governor Wmthrop told die men of Water- 
town as early as 1632, when he showed diem that die General 
Court of the Massachusetts Bay was “m the nature of a 
parhament”? If we find sucli statements as this earlier and 
oftener m Massacliusctts dian elsewhere m the colomal penod 
and later find m the years from 1771 to 1776 these same state- 
ments coming agam from Massachusetts carher, more clearly, 
and more frequendy dian from the other continental colomes. 
It is not unnatural to conclude that diis is not altogether an 
acadent, Wemayeven bejusafiedm $a)mc that this American 
constitutional docerme probablv came in Targe part from the 
conditions existing under die first Charter of Massachusetts 
Bay. 

Aside from the reference in Virgmia referred to above, die 
carhest statements of tliis doctrme that I have met with after 
the Stamp Act occur in the wntmgs or speeches of Benjamin 
Franklin. In 1766 he told a comimttec of the House of Com- 
mons in England that “die colonics arc not supposed to be 
within the realm; they have assemblies of dieir own, which 
arc their parliaments”, almost the very’ words of Governor 
Wmthrop in 1632.* Other similar expressions occur else- 
where in Franklin's wTitings. But Franklin W’as bom here, 
grew up here, and here received all the formal education he 
ever got, to say nodiing of die informal — which was more 
important. He did not leave Boston rill he was seventeen, a 
remarkably manire young man for his age. It does not seem 
a vc^’ wild guess to say that there was probably a real con- 
nection between the W’ords of Governor Wmthrop in 1632 
and those of Franklin one hundred and thirty-four years later. 

> \\ ilbam Cobbeu, ed.. The PiirlumtnlJTy History ofEn^lmJ (London, 
1806-20), XVI, column ij6. 
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If you will move on another five years to the year 1771, we 
shall find another statement of the same constitutional view 
and one m some ways even mote striking. It was the custom 
for a number of years after 1770 to celebrate the so-called 
Boston Massacre by an oration delivered in the Old South 
Meeting-House. The fint of these annual orations was de- 
hvered m 1771 by James Lovell. One of its periods was as 
follows: 

The declarative vote of the Bnmh parhament is the death- 
warrant of our birthnghts, and wants only a Czarish king to put 
It into execution. Here then a door of salvation is open. Great 
Bntain may raise her Beets and armies, but it is only our own king 
that can direct their fire down upon our heads. He is gracious, 
but not omiusaent. He is ready to hear our appeals in their 
proper course: and knowing hiimelfi though the most powerful 
pnnee on earth, yet, a subject under a divine consQcucion of law; 
chat law he will ask and receive fiom the twelve j'udges of 
England. These will prove that die claim of the Bnnsh parlia- 
ment over us is not only ilucal m rrsPLP, sur A down-kight 
USURPATION OP Hts PREROGATIVE as king of Arnerice.* 

To James Lovell, George III was “King of America” as well 
as King of England, and he had parhaments in America as 
well as m England, of which he was an integral part. There- 
fore, if the Parhament in England interfered in the business 
of the parhaments of America, it was exceeding its authority 
and trampling not only on the rights of the colonists but of 
their King. Agam, one is tempted to ask, where did this 
Massachusetts man get these ideas, and how far does this 
strikmg expression of them difier essentially from the con- 
stitutional doctrines of 1632 voiced by Governor Winthrop ? 

Movmg on again, this time about a year and a half, to die 
well-known proceedings of the Boston town meeting in 1772, 
we find them complaining that “the British Parhament have 
assumed the power of legislation for the colonists in all cases 

• Hezekiah NJes, The Pritieiplet and Aits of the Revolution in Amence 
(New York, 1876), p. 19. 
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whatsoever”, and have “exerted .* From 

this time on expressions of tins idea become so frequent here 
in Massachusetts that I can mention only a few of them. 
Between 1774 and 1776 you can find similar statements m 
Pennsylvania, Delaware, and Virgima, but m Massachusetts 
they are more frequent and diey began much earlier. In fact, 
they arc almost continuous here from 1772 on. 

The next expression to be nonced came m March, 1773, 
an answer to a speech of Governor Hutchinson made by the 
Massachusetts Assembly and probably written by Samuel 
Adams . “Our ancestors”, they declare, “ considered the land, 
which they took possession of in America, as out of the bounds 
of the kingdom of England, and out of the reach and extent 
of die laws of England ; and that the Jang also, even m the act 
of granting the charter, considered the territory as not within 
the realm?’ So it follows, they say, that out ancestors here in 
Massachusetts believed that “the right of being governed by 
laws, wluch were made by persons m whose decnon they 
had a voice, they looked upon as the foundation of Enghsn 
hbcrtics. By the compact with die kmg, in the charter, they 
were to be as free in America as they would have been if they 
had remained withm the realm; and, therefore, they freely 
asserted that they ‘were to be governed by laws made by 
themselves, and by officers chosen by themselves’.”* 

We now come to the next year, 1774, to the adoption of 
what I venture to call thcMassachusetts doctrine, in the famous 
declaration of the Second Continental Congress at Pliila- 
dclphia, and to the important part played by Massachusetts in 
its preparation. On, 17 September 1774, there were laid before 
the Congress certain resolutions of delegates from towns in 
the county of Suffolk in Massachusetts drawn up shortly 
before in meetmgsbcld atDcdham and Milton. These resolu- 
tions declare that George III is “justly entitled to the allegiance 

‘ Simuel E. Monson, td , Sounn tmi Docummts iHustratmg iJif American 
Rei'olulhn, 1764-1788 (Oxford, 1923). p. 91, The icilics are mine. 
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of the Bnmh realm, and agreeable to compact” — a reference 
to the Charter — “of the English colonies m America”. But 
they complam of recent acts of the British Parliament as 
breaches of “the laws of nature, the British constitution, and 
the charter of the province”, and assert “that no obedience is 
due from this province to cither or any part of the aas above- 
mentioned”. These rcsolunonswcre spread on the minutes of 
the Connnental Congress;* then the delegates proceeded to 
draw up their own famous resoluaon. The first draft of it was 
made by Major John SuUivan of New Hampshire;* it asserts 
in prmaple the old Massachusetts doctrmc — a fact scarcely to 
be wondered at, smee New Hampshire was mainly settled by 
colonists from Massachusetts, during the latter half of the 
seventeenth century was pracocally a parr of Massachusetts, 
and drew us consntucional views from the same sources as 
early Massachusetts Bay. But Major Sullivan’s draft was not 
quite strong enough, so the Congress ultimately accepted an 
amendment made by John Adams of Massachusetts, and the 
famous provision as muUy agreed on was his work. In part 
It reads as follows: 

Resolved, 4. That the foundaaon of English liberty, and of all 
free government, is a right m the people to partiapate in their 
legislanve council; and as the English Colonists are not repre- 
sented, and from their local and other circumstances, cannot 
properly be represented in the Dnnsh parliament, they are entitled 
to a free and exclusive power of legislation m their several pro- 
vmaal legislatures, where their nght of representation can alone 
be preserved, in all cases of taxanon and internal polity, subject 
only to the negauve of their sovereign, in such manner as has 
been heretofore used and accustomed.^ 

This provision was adopted by the Congress on 14 Oaober 
1774, and about two months later the question was reopened 
in Boston m the papers oi Massachusettensis answered by John 

* Worthington C. Ford, ei. Journals of the Continental Confess, 
1774-1789 (Washington, 1904). ^ pp. 3 * 

* Ihtd. p. 63 n. 8 Jhid p. 68. 
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Adams under the name of Novanglus in the most powerful 
and comprehensive statement ever made of the doctrine of 
the Contmental Congress. It is the old doctnne of John 
Wmthrop that the assemblies of the colonies are their parlia- 
ments and their only parliaments.* 

No erne remains to develop m detail any of the positive 
contnbuaons of die transferr^ Charter to our later insacu- 
tions, state and national, or even to mention more than one or 
two of the most important; yet they are scarcely less sigm- 
hcant than the negative ones already refened to. 

The first Charter of Massachusetts Bay was not stnctly a 
popular constitution, because it was m form and legal effect 
a royal grant, but m its practical operanon after the transfer. 
It approximated a popul^ consotuDon more closely than any 
other instrument of government m actual use up to that time 
in America or ebesvherc m modem times. It seems no aca- 
dent, then, that what Charles Borgeaud has termed "the first 
American consneuaon accepted by the people” and "the first 
written consntuaon of modem democracy”* — namely the 
Fundamental Orders of Connecticut of 1639 — should have 
been the work of men who migrated to the Connecticut River 
fromWatenown, Newtowne, and Dorchester. Its provisions 
of greatest hisioncal importance came, no doubt, m part from 
the actual situation of die settlcn, m part as a reaction from 
thenarrosvncssofthe Boston government, but they owe fully 
as much to the actual self-government in whit^ Thomas 
Hooker and the other leaders had been acnve parnapants 
here. The fint American consatution was an outgrowth of 
the self-government under die first Massachusetts Charter. 

In closing, let me turn to a much later example of the 

‘ 'Thelmeno£N(ivanghsaadMass<uhuseUensisv/eieTepnntedtoge6iei 
in John Adams and Jonathan Sewall [tie], and Afaijacfi«seK<Tisij: 

or Political Essays (Boston, 1819). Daniel Leonard, not Sewall, was the 
author o( Massackustttensis. 

* Charles Borgeaud, The Rise of Modem Demoaacy Condon, and ‘New 
York, 1894), p. 123. 
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mfiucnce of the early govenuncnt under the Charter — ^but one 
scarcely less significant. Massachusetts svas not the first state 
to adopt a consamnon after independence, but she has the 
greater distinction of being the fint to reject one, and she has 
been rejecting them almost ever since. It is difficult now, after 
a century and a halfofctpcrienccof VrTittcn constitutions, to 
apprccutc how novel dicy were just after our independence. 
The people were eager to control them and make them really 
“popular" consntuuoQs. but as they had no experience they 
did not know bow. John lalbume and the Lcv'cUers about 
1648 apparendy thought the best way would be to have the 
people actually subscribe to the document, as had been done 
occasionally to peridons addressed to the King.* In the 
American states before the nineteenth emtury it svas deemed 
enough to secure popular controlif a consorution were made 
by an assembly elected by tbe people for that e^mress purpose. 
None, therefore, xns submitted to the people for raoficaaon 
except m Massachusetts and New Hampshire, which naturally 
offered die only opportunity of rejection. They were suh- 
nutted m Massachusetts and New Hampshire— >the local insd- 
tudoQS of which were practically the same in origin — ^because 
the local msdtunons were better suited to this purpose than 
the machmery of government elsewhere — except m Rhode 
Island and Connecticui, where no new consntudons v.Tre 
proposed. But the insdtudon of the tosMi meeting in which 
Massachusetts rejected the fint consdnidoa proposed, "was 
influenced, I new not point out, at every step of develop- 
ment by the ideas and pracdccs obtaining imder the first 
Charter. 

If ratification is the chief security for the popular character 
of a state constiturion, certainly its formulation by an assembly 
chosen for that particular purpose is die next in importance. 
Mr Hoar has shown in his book on the comrimtional conven- 
tion that the fint distinct assertion of dus principle, also, came 

t Simuel R. Gardioer, The Uisit/ry of Ae Cnat Cinl IVar (London and 
New York, ipoi), m, p. 388. 
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from Massachusetts, in a resolution of the Concord town 
meeting on 21 October 1776.* 

All these things have become so much a matter of course 
to us that we appreciate with difficulty the boldness and the 
novelty of some of these expedients which have since spread 
all over the constitutional world. If you will take the trouble 
to enumerate the most important of them, you will find that 
a disproportionately large number come either from Massa- 
chusetts or from other colonics which were early subject, like 
her, to the influence of pohtical ideas and pohtical expedients 
which the founders of this Commonwealth brought with 
them — or devised soon afterward under authority of the 
Charter granted by Charles I m 1629 to the Governor and 
Company of the Massachusetts Bay in New England. 

* Roger Sherman Hoar, ComMuttmal Convtnims (Doston, 1917), 
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THE FUNDAMENTAL LAW BEHIND THE 
CONSTITUTION OF THE UNITED STATES* 

It IS a very curious and mtcrestmg fact that in ordinary 
language we usually speak of a constitutional monarchy as a 
“himted” monarchy. The characteristic that distinguishes 
this kind of monarchy from others for us is a negative, not 
a positive characteristic. We think first of all of what the 
monarch may not do, not of what he may do. The whole 
history of modem constitutionahsm proves the soundness of 
this mstinct. A constituted authonty is one that is defined, 
and there can be no defimtion which does not of necessity 
imply a hmitatioa. Constimtional government is and must be 
“himted government" if it is comtitunonal at all. Whatever 
Its form may be, whether monarchical, aristocranc, or demo- 
cratic, m any state that we may properly call constitutional, 
the supreme authonty must be defined and defined by a law 
of some kind. That law may be unwritten and entirely cus- 
tomary, as It has been for the greater part of its history; or it 
may be set forth m a single ofliaa! document as in our state 
and federal constitutions, but in every case it is a law that puts 
bounds to arbitrary will. 

It IS true that in such of our early state constitutions as made 
a formal distinction between the “bill of nghts” and the 
“frame of government”, the latter usually took up more 
space than the former; but this should not blind us to the fact 
that in any concession of “enumerated powers” such as most 
of these were, the very enumeration means a lirmtation. In 

• A paper read on 29 December 1937 at tbe annual meeting of the 
American Historical Associanoa held at Philadelphia, Pennsylvania on 
the one hundred and fiftieth antuvenary of the Consacuoonal Conven- 
non of 1787. 
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many ways the non-enumerated powers are more important 
practically tlian the enumerated, for they establish the boun- 
daries of any government that can be called legitimate. 

In creating this government of enumerated powers the 
founders of our state were merely settmg forth in explicit form 
the essential principle of all histoncal constitutionalism. For 
most of the past u was the atbittaty power of princes which 
was hemmed in by these rights of subjects. In a popular state 
such as we think ours is, it is the arbitrary wiO of the govern- 
ment to whidi the rights of the citizens form a barrier. But 
the prmaplc is the same. A safeguard is provided m our state 
by the fundamental law of the Constitution; it is an appeal 
from the people drunk to the people sober. If we liave made 
any contribution to modern constitutionalism, it lies m the 
effectiveness of these constitutional limitations, m thcsanaion 
of individual freedom, m withholding from government 
what belongs to the cmzcn. 

It IS the earlier history of bilb of rights, of this negative 
feature of our constitutional system, that I should like briefly 
to trace, for it is this negative feature, and not us positive 
provisions, that constitutes the chief bulwark of liberty, as 
well during the whole history of modern constitutionalism 
as in our existing government. It is our most precious heritage 
from the past constitutional struggles of our race. 

The framers of our Constitution — the Constitution as 
fmally adopted — ^wcrc under the constant fear of an arbitrary 
nilc such as they thought they’ had suffered under as colonists. 
Therefore they incorporated m our fundamental law the 
express negative checks of the bill of riglits, whose historical 
background I propose briefly to trace, and further restricted 
the legitimate sphere of the federal government by svith- 
holding from it powers of which some have been shown by 
later developments to be necessary for the pubhc welfare. 
But not content with these precautions, in their dread of 
despotism, they added 3 dissipation of authority in die form 
of positive checks imposed by one organ of government upon 
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another, and earned to what I must regard as a dangerous 
extreme, a separation of powers which could only have the 
effect of rendermg the govenunent they set up both feeble 
and irresponsible. As one foreign observer puts it, in their 
fearofthegovemmcnt’sdomg harm, they incapacitated it for 
doing much good. 

These positive checks, I am bold enough to say, arc proof 
that the founders of our sure had not thoroughly learned the 
lesson of all past constitutionalism — that the really effective 
checks on despotism have consisted not in the weakening of 
government, but rather m the limiting of jt; between which 
there is a great and a very significant difTcrcnce. 

And even to-day, m the protests that have recently arisen 
against the “regimentation’’ ©four times, I find a demand for 
the restoration of all our former “checks and balances”, 
usually without much discnnunaaon between these and the 
older histone process of putting dangerous powers entirely 
beyond the government’s sphere of legitimate action. 

“Mediev^ history”, as Professor Pollard observed in his 
Factors in AmerUan History, “nofonlyconrained thegermsof 
what was made expUat m modem England, but much of 
what has been made expheit in the history of the United 
States.” In the hisconcal outline which follows I may have 
to start further back even than the Middle Ages. The outline 
will include only “modem” history, but for the growth of 
constitutionahsmspecifically the tracing ofmodem tendencies 
canhardlybegmmuchlaterthanthesecondorthirdcenmryB.c. 

The Greeks of the pre-Hcllcnistic period apparently knew 
nothing of them. When we translate their word poUteia by 
our word “Constitution”, as we always do, we mistranslate 
It. There may be no other English word we could use, but it 
is none the less a very bad misfit, not so much in etymology as 
in actual content. Plato and Aristotle could think of an ideal 
of which an actual government must be an approximation if 
that government was to be considered good, but apparently 
they had no conception of a definite superior law to which a 
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government must conform if it is to be treated as legitimate. 
They thought of law in terms of politics, we modems think 
of politics in terms of law. This I take to be the most funda- 
mental of the difTcrcnccs between ancient and modem con- 
ceptions of government. 

As moderns, therefore, w'c tend to fix our attention on the 
legitimacy of an act of government where the ancients looked 
merely to its desirability or expediency. Such an idea of 
legitimacy could only arise after men had come to think of 
a universal law which had more coercive power than mere 
universal reason, but like reason was coterminous with man- 
kind, and what IS more, coeval with man himself. Since states 
arc obviously the creations of men m time, this means there- 
fore that these states arc not as old as this law of nature. And 
granted that there was such a pre-existent law, it became 
mcvitablc that governments and their acts sliould be judged 
by their conformity to it rather than to reason alone, As 
St Thomas says, those conditions must also be observed which 
arc of the essence of a law. From such a law of nature, tlierc 
was a further and obvious inference of rights defined by such 
a law, and if the law antedated the creation of actual states, so 
these "fights of man" were older, more fundamaital, more 
universal, and therefore morebinding tlian the merely "civil" 
law of any particular state. It 11 but a step further to say as 
St Thomas Aquinas did in the thirteenth century that a state 
may promulgate a civil law beyond this law of nature but 
never a binding law contrary to it, that a civil law flatly 
violating the rights of man is void. 

In brief, for the ancients, the state makes the law; for 
modems, the law makes the state. The first known extension 
of the latter idea was in the Ilcllcnistic period by the Stoics, 
but the fullest surviving expression of it was by tlic Romans 
and the locus classUtis is in the writings of Cicero. ‘What is a 
state’ , he asks, "except a society (or sharing) in law" (juris 
societas)^ "Law is the bond of civil society" (ctuilis societatis 
vinculum). 
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The newer, more consaradonal idea, is expressed at Rome, 
under the Prmcipate and afterward, in the lex regia by which 
the people conferred on the Em|wror an authority defined in 
very broad terms, yet certamty defined. With the gradual 
growth of absolutism earlier restrictions disappear, and by the 
sixth century the authors ofjustinian's Institutes can say that 
in this lex regia the popu/us concedes to the Emperor not a part 
but the ivhole of its authority. Throughout all these changes, 
however, the basic conception of a fundamental law is never 
entirely absent, and m the legal sources it survived the en- 
croachments of despotism and the fall of the Empire, even- 
tually to influence new races for centuries to come. 

These new races in turn brought with them and added the 
new — or rather the very old — concepaon of law as the im- 
memorial custom of the tribe, and when their wanderings 
were finally over and their boundanes permanently fixed, 
this tribal custom became the common custom of a local 
commumty. The last of these stages, this returning phase of 
temtonal law, we characterize by our word "feudal”, and 
from it we are able to trace the growth of constitutionalism 
up to our own times as a continuous development. 

In a peculiar sense, therefore, feudal institutions and ideas 
may be said to furnish evidence of the beginnings of our 
distmctive modem constitutionalism. And if it be true, as I 
have mamtained, that constitutional government is essentially 
limited government, feudalism assumes a special importance, 
for one of its most striking features is the prominence of the 
neganve check on government inhermg in the rights of feudal 
vassals which no lord,not even a king, may lawfully infrmge. 
For the Middle Ages the validity of my diesis of limitation, 
not dissipanon of government, depends on the existence of 
evidence clearly showing diat contemporaries drew a dis- 
tinction between two dungs that we now usually confound, 
autocracy and despotism. Autocracy is unmixed govern- 
ment; despotism, lawless government. Under modern con- 
ditions they tend in practice to merge — ^we have startlmg 
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instances in almost every morning’s news — and we habitually 
treat the two— unfortunately I as practically identical. 

In feudal times and after, this was not so m either practice or 
theory. Unmixed government and lawless government were 
quite different things, and well recognized as such. Autocracy 
was always accepted as legitimate, despotism never. The King, 
in other words, was never controlled but always limited. If 
such a hmit existed, we should look for it in a period of 
customary law primarily m custom, and m a feudal period m 
the custom of fiefs. If the law defuung and protecting the fiefs 
of his vassals is bcj’ond the Kmg’s authority to define or 
abridge in the Middle Ages, we may say that it constitutes a 
true hmitation of his governmental power. It may be only 
a feudal and scarcely yet a constitutional hmitation, but it is 
a real and a legal limitation. In France, even down to the 
Revolution, as VioUet notes, the King’s ordmanccs seldom 
touched the “private law”, hi feudal England it was felt that 
they could not legally do so, if this meant arbitrary definition 
or diminution or transfer of private rights. There is a curious 
illustration in a side remark of the author of the Dialogue of the 
Exchequer written in the reign of Henry II, indicating the 
nature of the current theory and also the dmiculry of enforcing 
it against an unwilling King. Among the royal revenues 
enrolled in the Exchequer, the master in the Dialogue had 
mentioned chattels of fugitives from justice which were 
forfeited to the King. “I am amazed at what you have said”, 
the pupil replies. “It is surpnsing in the case of a lord who 
has rights over both the person and the goods of a dehnquent 
and has himself committed no offence for which he should be 
deprived of his possession. It would seem just that an edict 
of the King should inflict punishment for an offence on the 
person ofthe wrong-doer but should relinquish his goods and 
evm his lands for riic use of the lord.” 

What disturbs you has disturbed me too”, the Master 
answen. 

“I think we are 


wasting time on these things which are 
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aside from our origmal topic, but if you must know why this 
is so, It is solely on account of the edict {assisa) of the King. 
For there is no one who would presume to resist a royal edict 
which was made for the good of the peace. As I have said it 
is the King’s edict alone, in a case of urgent necessity, made for 
the good of the peace, that furnishes an answer to this im- 
portant question.’’ 

This reply is very significant, but the pupil's amazement is 
not likely to have been any less after hearing it. “1 sec that it 
was not without a cause,” he says, ‘‘Now, if you please, let 
us go on to some thin g eke.” 

An even more interesting example in an actual case, and a 
remarkably early one, occurred some years before, during the 
rcim of Stephen, as recorded by the chronicler of Battle 
Abbey. 

In one of the manors on the southeast coast granted by 
Wilham the Conqueror to die Abbey of Battle, an andent 
custom prevailed under which all vessels wrecked on the coast 
and not repaired withm a certain time should belong to the 
abbot. Henry I, “hating that custom”, by an exercise of royal 
power, issued an edict under which a single living survivor of 
a wreck should have it instead of the lord of the manor. But, 
as the chromclcr says, “when the new Kmg died, the new law 
diedwithhim”. On Henry’s death the magnates quashed his 
edict and restored the andent custom. Soon after this a ship 
sailmg from lands of the Archbishop of Canterbury was 
wrecked on this coast, and the abbot’s men by force seized it 
and the cargo, pursuant to “die maritime customs and the 
royal dignities of the Church of Battle”. The archbishop at 
once appealed to the King’s curia and the abbot was sum- 
moned to defend the aces ofhis men. In his defence he asserted 
that a Kmg might at will diange the andent rights of a district 
for his own lifetime, but only by consent of the barons of the 
realm could this change be treked as legitimate afterward. 
Therefore he said he would concede this claim if the barons 
should now declare that it waslawfuL This the barons denied 
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**\vith one voice”, although the King himself was present and 
favoured the archbishop’s cause; and in the end they decreed 
that the abbot had mamtained his right and that no further 
complamts of the archbishop were to be heard. That was in 
the year 1139. Have we heard it said that j udiaal revle^v was a 
thing undreamt ofyet m theconstitutionalconvcntionof 1787 ? 

Here iti this case is the same question that disturbed the 
master and the pupil m the Dialogue. No one will dare oppose 
an administrative order of the King, but if against private 
right, It cannot be mamtained as law, at least after that King s 
death. There certainly is limitation here — some royal acts are 
ultra vires. But there is no hint of positive compulsion, or 
control, or parccUing out of royal authority intra vires. There 
are no “checks and balances”. 

Ifwc look carefully through the famous assires of the next 
teigrv we find fucthcr confitmation of these same views. In 
this general period, rights embodied in ancient custom are 
never spoken of as “made”. In the Siimma dc Legibus of 
Normandy, they are said to be “held” from ancient times, 
“approved” by the prince, and “preserved” by the people; 
they arc “established” and “promulgated” by the King, and 
“defined” by his Council, as Bracton says. But Henry II’s 
assizes arc "made” (Jaeta), and they turn out on examination 
to be administrative edicts, not definitions of rights. In the 
preamble of the Assize of Clarendon in 1166, it is said to be 
“made” with the assent of the magnates, but its last section 
declares that it shall be in force as long as the King pleases. It 
is clearly concerned with government rather than law, and it 
is a temporary thing tot^y unlike the definition of an im- 
memorial customary law which from its nature must be 
permanent. The King, it implies, can at any time quash his 
own edict, but a custom enjoyed by his subjects is beyond his 
power. This earlier difTcrcncc between a temporary govern- 
mental order concerned with adraimsttative procedure, and 
an official determination of immemorial custom, is the pre- 
cedent for the later distinction between ordmanccs and statutes 
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which we find m the Rolls of Patliament in the fourteenth and 
fifteenth centuries. The latter arc always distinguished in the 
same way by their temporary or their permanent character. 
But all are acts of the King, and the King alone can give 
binding effect to any of them. All government is the King’s 
government, there is no other; and any act which is strictly 
governmental he may legally do alone and unaided. Even 
for a penod as late as the fourteenth cenmry, Professor Tout 
declares, “The great fact, never to be forgotten, is that the 
Kmg governed the country, and, whatever advice he took, 
was ultimately responsible for all executive acts.” 

In admimstration the King, as Bracton says, is without a 
peer, much less a superior. Within his legal sphere he is 
“absolute" in the medieval sense of that term. And yet that 
sphere is legally limited; a royal act may be ultra vires. The 
I^g may be legally an autocrat but he is no despot. Bracton 

E uts It all, both sides of it, into a single sentence in his famous 
ne • Rex non debet esse sub homine, sea sub Deo el lege : The King 
IS without control, but he is limited by law. Here we fmo 
essentially the same constitutional doctrine that Sir Edward 
Coke makes his own in the seventeenth century in the famous 
“Case of Proclamations”, and he accepts both parts of it: 

. .It 1$ a grand prerogative of the King to make proclama- 
tion (for no subject can make it without authority from the 
King, or lawful custom) upon fine and imprisonment.” And 
yet: “. . .theKmgbyhisproclamation, or other ways, cannot 
change any part of the common law, or statute law, or the 
customs of the realm. . .the Kmg hath no prerogative but that 
which the law of the land allows him." 

When we come to Magna Carta, “the palladium of our 
hberties”, we see as before the same absolute administration 
within a legally hmited sphere. If we took the trouble to trace 
the quarrel between John and his barons from its beginning 
to the issuance of the Charter, wc should never find a single 
challenge of the King’s sole right to make and to direct a 
“foreign” war, or, m fact, any part of the royal administra- 
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tion. That is the King’s business. What we do find is a stubborn 
resistance to his attempts to compel by force the attendance 
of his feudal tenants of Engbsh fiefs m a campaign m defence 
of his odicr dominions across the Channel. The latter involved 
no question of royal admimstranon, but a disputed point of 
feudal law, touching the rights and obhgations of the tenants 
themselves. The determinauon of such rights could never be 
legally “ made ” by the King arbitranly and alone and enforced 
by aims; they could be only “defined”, and defined by a 
judgment of peers which “found” what the customary law 
actually was. In Magna Carta we find much legal limitation, 
but no strictly governmental checks. Even the committee of 
twenty-five, m its final sccnon, was no committee for govern- 
ment ; It was nothmg but a temporary committee for enforce- 
ment of the terms of die document, and it was never revived 
m any of die subsequent reissues of the Charter. 

For die long reign of Henry III it may be enough to cite the 
interesting example of the Provisions of Oxford and dicir 
aftermath, and the classic exposition of our distinction m 
Bracton’s great book on the laws and customs of England. 

The Provisions of Oxford of 1258 might be considered an 
early indistinct anticipation of modem English cabinet 
govemmem, for under them Henry III reigned but did not 
rule; but one would search in vain for any balances. There 
was neidier diminurion, nor splitting of royal administration. 
All that was done was to transfer it whole to a committee of 
barons. There was as much solidarity m their rule as in that of 
a modem cabinet. But even this was without precedent, and 
when barons and Kmg agreed to submit to the arbitration of 
Louis IX of France, his decision was clear and unambiguous 
and wholly in favour of the King. Committee government 
was illegal. The King in person had a right to a hieruHt regimen, 
that is, an autocratic rule m matters properly belongmg to 
government. There is no denial of the legal limits, but within 
these limits the King must be Ctee of all testcaint. We have 
seen that Bracton’s constitutional doctrine was the same, but 
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there is one passage in his book, much quoted by parha- 
mentanans m the seventecnih century, which seems to con- 
tradict It. It IS the famous passage which reads: “Moreover 
the King has a master, namely God. Likewise the law under 
which he was created King. Likewise his curia, to wit the earls 
and barons, for the carls are so-called as a kmd of associates 
of the Kmg, and one who has an associate, has a master; and 
so if the King is without a bridle, that is, without law, they 
ought to put a bridle on him.” But as Maitland has said, this 
doctrine is flatly contradicted “by at least five statements 
found m all pans of the book”, and the passage is lacking in 
most of the best manuscripts. He concludes that it was “no 
part of the onginal text”, but an addraon by a later hand. 
Nevertheless it is repeated in full by the author of Fleta, 
written m the reign of Edward I; but even this statement, it 
should be noted, is no defence of diecks and balances or of a 
division of authority; at most it merely advocates the substi- 
tunon of the \vill of the majority of a single cominictee of 
barons for the will of the King in the roy^ administranon. 

In the Year Books, which begin in Edtvard I’s reign and 
covet the whole remaining medieval period, I know of no 
references to checks and balances, but the discussions of legal 
hmits to the prerogative arc many, and in them all the King’s 
legal rights arc invariably treated under the same ordinary 
feudal defimaons that apply to any fief in the hands of a 
subject. Prerogative is a nght of the King standing beside, 
but not above the rights of his vassals. These same facts con- 
stitute the true interpretation of the famous books of Sir John 
Fortescue,considerationofwhich may bring thcmedicval part 
of our survey to an end. In ipjz I suggested that Fortescue’s 
well-known phrase dominiumpohticum meant merely medieval 
limitation, and not modem control as it had always been 
mterpreted. Since then thebtilhant studies of a young English 
historian on English constimoonal ideas of the fifteenth cen- 
tury seem to me to have demonstrated the soundness of this 
thesis beyond a reasonable doubt. 
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It IS notorious that the Tudor period was a period of 
concentrated administrative authonty so far is the central 
government was concerned. What is not so wcU understood 
IS the fact of the persistence of the old limits ofl^w which still 
remamed to protect subjects from an exercise fdtra vires of 
governmental power. It is true that this power occasionally 
broke through these barriers, and the cases are dramatic, but, 
after all, such eases arc comparatively few. No better sum- 
mary of the general situation was ever made than by Sir 
Francis Bacon when he said, “although the King mhis person, 
be soUttuslegibus, yet his acts and grants arc limited by law, and 
we argue them every day". In the third year of Elizabeth this 
doctrine was laid down in the Court of Common Pleas, when 
It was said that “the common law has so admeasured his [the 
King’s] prerogatives, that they shall not take away nor preju- 
dice the inhecitancc of atv.y. . .The Kind’s pccco^tivc by the 
Common Law cannot prevail against such a Custom as stands 
With the Right of Inheritance of another.” Put the most 
striking ease of all in the Tudor period is Cavendish’s Case m 
1587, which I have often cited, but must cite once more. The 
late Professor Thayer considered it important enough to print 
in his ease-book of American corutitutional laW- The Qaecn 
by letter patent had granted to a lianccr-on of Jxiiccstcr’s the 
lucrative office of writing the wnts of supersedeas m the Court 
of Common Pleas, and by kucr commanded the justices of 
that court to admit him to the office. Since it Was legally the 
property of another, the justices ignored the command. It 
was repeated in a second sharper letter which the justices also 
iCTored. They were then ordered to appear and explain their 
disobedience. In so doing they said 

that they must needs confess that they had not performed the 
orders; but this was no offence or contempt to her Majesty, for 
the orden were against the law of the land, in which ease it was 
said, no one is bound to obey such an order. And they said that 
the queen hcncif was sworn and took an oatii to keep Iicr laws, 
and the judges also, as regards their willingly breaking them. As 
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to this matter, so far as it concerned the judges, they answered 
again that if they obeyed these orden they should act otherwise 
than the laws warranted, and merely and directly against them; 
and that was contrary to their oath, and in contempt of God, her 
Majesty, and the country and commonwealth m which they were 
bom and hved. 

To the end of the Tudor period there was no balance of con- 
trol, but a very real hrmtauon of law. As Justice Crawley put 
It later m the Ship-mctncy Case, “In the King are two kinds 
of prerogative regale and legale’*, a statement in which was 
much truth, although Crawley’s interpretation of it was 
probably as politically dangerous as his grammar was bad. 
Crawley’s is essentially the same distinction made by Sir 
Edward Coke beween the “prerogative indisputable”, and 
the “prerogative disputable’^concemmg meuvt et tuum and 
founded by law; or by James I himself when he con- 
trasted a judicial deebion afiecting only his “private pre- 
rogative' —in which “I will as humbly acquiesce as the 
meanest man in the land” — and one touching “the absolute 
prerogative of the Crowne”, which “is no subject for the 
tongue of a lawyer, nor b lawful! to be disputed Probably 
no clearer statement of these constitutional views could be 
found than the following extract from the instructions of 
Sir Orlando Bndgcman to the jury for the trial of the Regi- 
cides in 1660; 

Though this is an Absolute Monarchy, yet thb is so far from 
infringing the people’s nghts, that the people, as to their pro- 
perties, Ijbercies, and lives, have as great a privilege as the king. 
It is not the sharing of government that is for the hberty and 
benefit of the people; but it i> how they may have their hves, and 
hbernes, and estates, safely secured under government. 

Between the Conquest and the present many have beaten 
against these legal bulwarks protecting our “hves and hberties 
and estates’’; but in the Anglo-Saxon race they have never 
yet beaten them down. In the Stuart period the disputes and 
the conflicts did not touch directly this legal aspect of pre- 
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rogadve; that w’as assumed. They were concerned more with 
what Crawley called the regal, “the absolute prerogadve of 
the Crowne”; they began to turn on the Kmg*s discretionary 
powers, “matter of polity, not ©flaw”, m the apt words of 
Hobbes; control and not mere legal limitation was becoming 
the new centre of a new debate and ultimately the cause of a 
great civil \\’ar. Subjects were beginnmg to dispute the 
indisputable. 

Witli the gro\N’th of this neur quarml, with the nc^v formulae 
under which it w’as finally composed, and its modern outcome 
m cabinet government of a democratic state, I shall not deal — 
they arc to be dealt with m part in the valuable paper of Dr 
Pargclhs ; but no one who knows an^’thmg of modem Enghsh 
cabinet government would venture to say that it is a s)'stem 
of checks and balances, and what htdc check survived to the 
beginning of this centur)' was in la^epart swept away by the 
Parliament Act of 19 r t m taking from the Lords die legal riglit 
permanendy to block an action of the cabmet approved oy 
the House of Commons. What is more \ntal for us here m 
America is the bearing on our own present consorutional 
problems of this liistory of the past, and above all die history 
of die last rwenty-fivc yean. Since the English civnl wars of 
the scv’cntccndi century there has been no cliallengc to con- 
stitutional government such as we have wimessed m this last 
decade and face at the present moment. There is a tidal wave 
of despotism sweeping over the world. On this anniversary 
of our Constitution we find constitutionalism itself threatened 
evcry^whcrc as it has never been threatened since die founding 
of our government. We arc meeting in Pluladclphia this year 
in circumstances as critical as those the framcn of our Con- 
stitution faced here in 17S7. Do we realize as fully as dicy 
realized the crisis we have to meet? Docs the histor)’ of 
constitutionalism suggest any cause of that crisis? Above all, 
can past experience furnish any help in finding a remedy? 

I have attempted die analysis above because I beheve this 
past histot)' docs indicate one important cause, and also the 
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onepossibleline of defence. The cause, in a word, is the feeble- 
ness of government. It must be strengthened. The present 
danger is despotism. It must be prevented, and by legal 
hrrutanons on government. Ifwealmess is the cause, no true 
remedy can he m mcreasing that weakness; it can lie only in 
making government effective, m rcmovmg such “balances” 
as prevent prompt and dccinve acaon; but also in seeing to 
It that such action can never jeopard the just rights of any. 
We must preserve and strengthen those bounds beyond which 
no free government ought ever to go, and make them limits 
beyond which no government whatever can ever legally go. 
We must make ultra vires all exorbitant acts of government. 
If the states which are still constitutional hope to remain so for 
the future, they must make their governments strong enough 
to defy the despotisms which now threaten their destruction; 
but above all, as the whole history of constitutionabsm also 
shows, they muse never let this strength become the lawless 
usurpation, divorced from right, under which individual 
hberty 1$ trampled under foot before our eyes b so many parts 
of the world to-day, and may m time become only a memory 
even here. 



XII 


LIBERALISM AND THE TOTALITARIAN 
IDEALS* 

When President Dennett did me the great honour of asking 
me to make this address and 1 tried to collect such thoughts 
as it might be fitting to express on an occasion like this, one 
thing above all others kept commg to mmd — the uncertainty 
and the mstabihty of the tunes m which we are hvuig. To one 
who IS in constant contact with young men just begmning 
their careers it ought to be, it u, a very sobering thought that 
the young men leaving here to-day luve never known what 
it was to live m a world that was stable. Twenty or thirty years 
ago we were reading books and papers on the subject of the 
idea of progress. I have not noticed many of them lately. 
Those booM all assumed that we were on a steady gradual 
upward curve of development that would go on inde&utely, 
keeping what we have won and makmg further gains. Since 
the Great War our feeling b probably better expressed by 
Robert Bums— “An’ forward, tho’ I canna see, I guess an’ 
fear.” The most strikmg diing about our life at the present 
time is its mstabihty. How different these conditions are from, 
those that some of us faced when, armed vnth our new sheep- 
skins, we left our alma mater to conquer the world, twenty, or 
forty, or was it fifty yearsago! Weknew, of course, that there 
might be some changes, but we never even dreamt of a 
catastrophe. We assumed that die basic conditions of life 
would remtin about as we had always known them, and we 
made plans for the future in full confidence that those condi- 
tions were permanent, never for a mmute suspecting that they 
could be anything else. 

• An Address at the WiUiams College Commencement, 1937. 
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At tunes, I must confess, I do look back \vith some longing 
to diatdistantpast when fifteen miles anhour\vas'‘speeding’’, 
and one might cross a country road without giving an imita- 
tion of a chicken chased by a hawk. But for good or ill those 
times are gone and probably gone for ever, and we have now 
learned by sad experience that mudi of that carher bliss was 
nothmg more than ignorance. Wc cannot go back to that. 
It IS for us to see what we arc going to do about it — ^now; but 
none of us can fully appreciate the change that has come over 
us all if he cannot temembet something of those old care-free 
days, and if he is not now in close personal contact with the 
newer generation and has not seen that unrest, thcii feeling 
of insecunty and uncertainty for the future. Is there anything, 
then, that we can do about it? To put it m a more practical 
way, are there any remnants left of the old security worth 
keeping, remnants that we ought to try to preserve? 

One thing seems sure: we must be clear as to our common 
objective, and we must present a sohd front against all those 
forces that may stand in its way when once we have found it. 
The experience of a more stable epoch may possibly enable 
some of the older of us who soil think in terms of evolution 
instead of mechania, to conuibute something toward that 
common object — something, but by no means everything. 
The idealism of the younger most furnish the drive to carry 
it through. But earned through it never can be if older 
hberals and younger idcahsts can find no common ground, 
and form no sohd front. From one end of our line we must 
drive away the hopeless selfish rcacaonanes, from the other 
we must throw out the $elf«ckuig demagogues. Thus united 
I firmly beheve wc may be able to adiicve something of that 
just cqmhbrium, which alone can make our world a better 
place than it is now, a world in which the younger men at 
least might look forward both to a greater social justice and 
to more economic and political security than we Imow now. 

In the past, reform of abuses usually meant a defence of 
individual rights against desponc government. Curiously 
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enough reform has apparently come to-Jay to mean for most 
reformers an increase of the power of government against tlie 
individual. The world’s present trust in the benevolence of 
despotism is tremendous if not tragic, sometimes in the face 
of confiscations, imprisonment and even death itself. Slowly 
but surely we arc drifting toward the totalitarian state, and 
strange to say many if not most of the ideahsts are either 
enthusiastic about it or unconcerned. For the time they have 
left the protection of the individual entirely to the selfish 
reactionaries whose only real care is for their own particular 
pockets. Many liberals seem to have accepted at its face value 
the philosophy of these c^Tiical exploiters that the only rights 
that need protection arc the rights of property, and thus in 
their proper desuc to frcc“the forgonenman’Trom economic 
exploitaaon they seem wiUmg now to leave everj' man help- 
less against a political exploitation more ruthless than modem 
times have ever seen before. Our sole danger is not from 
"economic ro)’alists”. In the past we have suffered too much 
at their hands, but the present threat is from "political 
royalists” who would have us believe that the only cure for 
economic slavery is political slavery. That surely is homcco- 
pathic treatment. A really intcUigent hbend \vants no 
slavery of any kind, economic or poetical. But what alarms 
me most of :ul at this present time is that those old traditional 
allies the social reformer and the liberal constitutionalist have 
parted company. The)’ arc no longer presenting aunited front 
against any and all exploitation of every kind, economic or 
pohtical. We who ought to be united have allowed ourselves 
to be diwdcd. The foes of progress must be laughing in their 
sleeves to sec us thus disunited. This means that if they are to 
^\^n, liberals must become more constitutional and constitu- 
tionahsts more hbcral. When they have fought successfully 
before, tlicy have fought side by side. It must be done again, 
but this can never be, if constitutionalism becomes reaction 
or reform turns into despotism. On one side selfish men arc 
always trjting to accomplish die former, imder vague pro- 
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mises of reform we are now in grave danger of the latter. 
There is httle need to point out the danger from the reaction- 
aries. They have always been vnth us and we know them. The 
chief threat at present is from the other side, for the wolves 
there wear sheep’s clothing. It is in the name of a “healthy 
public sentiment” that German men and women are bemg 
sacrificed to-day. In this world straggle of our day for hberty 
— for that IS what it is — if we who profess to love hberty do 
not patch up our httle differences we shall lose it all. This is 
why I am plcadmg to-day forconstitudonalism. Past victories 
of reform have never been made lasting save where they were 
clothed with legal and constitutional guarantees. It is the only 
way to consohdate and to keep our gams, short of the constant 
appbeation ofphysical force. With the history ofpast straggles 
before me I dare to say that we are living in the midst of the 
ercatest danger to human hberty and human welfare that any 
uving man can remember, and I am afraid many of us either 
do not see it or are unwilling to make the sacrifices necessary 
to meet it. It might be worth out while to review bnefly one 
or two of those past struggles. 

It was chiefly economic exploitation in the later fifteenth 
century in England that led the people to support the despotic 
measures of the early Tudors; it was the opposition of consti- 
tutional hberals — and some of them pretty conservative ones 
— that finally upset that despotic rale in the seventeenth 
century. Must we again go through all the stages of that same 
dreary cycle to clinch our hbcrties? It would be a good thing 
if those Enghsh constitutional struggles could be studied m 
every American college just now, and I could almost wish 
that the study were nude compubory. Such a study might 
lead hberab to see that they must also be constitutionalists if 
they ever hope for an accomplishment of their ends that has 
any promise of permanence. Ship-money was conceded even 
by the extreme royalists to be against precedent. It could not 
be levied without Parliament in ordinary circumstances. To 
levy it was not an ordinary but an extraordinary power, a 
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power to be exercised only in a national emergency. But — 
and this is always the important “but” — the King was the 
sole judge of the existence of sudt an emergency. No man 
should be arrested and imprisoned without due process of law. 
Of course not, hut, said the royalists— political, not economic 
royalists — no court can inquire into this if the arrest is at the 
King’s own order, per speciale mandatum domini regis. 

And such things as this arc by no means ancient history. 
Consider the defenceless position of an accused person m 
Germany at this day. There courts arc instructed to pumsh 
offences not punishable by any cxistmg law, provided they 
arc contrary to the Nazi idea of what the law ought to be; 
“healthy public sentiment”, and you can easily guess whose 
sentiment. In view of such things can anyone light-heartedly 
weaken our constitutional safeguard against an ex post facto 
law? And if one should think that such things as these could 
never happen here, let me ask him if he believes that any man 
in Germany could have dreamt ten years ago of their ever 
happening there. We arc all too familiar in these days with 
concentration camps and blood-purges, and wholesale execu- 
tions by firing souads, too familiar to be even shocked. Yet 
these things arc all done in the name of the people. I want to 

f 'lcad here against any weakening of our constitutional 
imitations of power, even the power of the people them- 
selves; in the interest of individuals or minorities among the 

n ic. For the people have now succeeded to the power of 
cncvolcnt despots of the eighteenth century, and in the 
exercise of it they arc often swayed by special interests or 
crafty demagogues as their predecessors were by favourites. 
I frankly want to rely on the catlicr, the sounder, yes the 
medieval principle, that there arc some individual rigfits that 
even a people’s government can never touch. There arc many 
powers that for our own good we should concede to our 
government, and some of these it docs not now possess ; there 
arc some abuses of power that we should expressly forbid if 
ever to exercise; there may be a few that we should actually 
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take away from it. Wc do need a strong government, but a 
government so limited that it can always help but never harm 
us. The greatest delusion of die modem pobtical world is the 
delusion of “popular sovereignty”. It is the fiction imder 
which all the dictators have sprung up and now thrive. The 
people is not the sovereign; the government is. If the people 
sets up a sovereign government, they must in their own 
interest also set up or keep up all the necessary barriers agmist 
Its despotic action, and the only effective barrier short of actual 
resistance is the bamcr of law. The only impartial interpreta- 
tion of that law hes m the courts of justice, not m "healthy 
pubhc sentiment” with a dictator as its mouthpiece. 

You are wondering now, perhaps, what all this has to do with 
our own present consaendonal crisis, the question of the pro- 
posed Icgulation touching die Supreme Court of the United 
States. Anyone interested in the constitutional guarantees of 
rchgious behef.freespeech.immunity from arbicraryarrestor 
imprisonment, to mention no more, must be alarmed by any 
proposal that might touch these guarantees; and the hberal 
most of all. The long painful history of the securing of these 
safeguards ought to m^e him of all men most fearful of any 
proposal that could enfeeble diem. He should be afraid that 
any judge comphint enough to read mto out constitution a 
beneficial power patently not there, might at another time be 
comphant enough to read out of it any or all of these guaran- 
tees of his hberty which are there; for a judge willing to take 
orders from a benevolent despot might be equally subservient 
to a malevolent one. More than any other man, the hberal, 
even in his own mtercst, ought to strive for the maintenance 
of an effecave judicial review by an independent judiciary. 
This IS the lesson of the whole history of modem constitu- 
tionalism if I read that long history aright. If so, let us forget 
our httle differences and unite to get our needed reforms by 
constitutional means. Let us remember that to have our rights 
defined by existuig law not by “healthy pubhc sentiment”, 
is far more important for us than the temporary prejudices of 
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one or two judges, or even the temporary postponement of 
some much needed reforms. If we can get these reforms in 
this way, we shall know when we liavc them; they will not 
be dependent on the clianging whims of any duce or fiihrer. 
There are undoubtedly strong arguments for improving our 
judiciary, but these arc not arguments for w'eakenmg it. Let 
us discriminate. 

I was struck a few days ago by an mterview on the subject 
of the court proposals between a newspaper correspondent 
and a member of Congress. The latter svas repotted as sa)'mg, 
‘T would be svilhng to vote against these proposals, but only 
the thinking people of my district arc opposed to them. The 
great bulk of the people ather do not Jmow anytliing about 
it or do not care.’* 

It is nor too much to e.\pcct that you will constitute a part 
of “the thinking people” of your dismcts wlicrcvcr they may 
be. Iftliese do not oumumber the ones who do not thmk or 
do not care, then wc are all lost together. You may come to 
patnculat conclusions far different from mine on this funda- 
mental issue of die court. That is not die important matter. 
It is that you should care and should think about it. If it 1$ 
actually true, as this representadve said, that the bulk of the 
people who determine our destinies “do not know anything 
about it or do not care”, then God help us. We need have no 
fear of the decisions of those who thiiix and care, but if your 
future and mine and tliat of our children depends on the 
decisions of die dioughtlcss or die careless, despotism could 
be no worse; in fact despotism is almost sure to result. To 
prevent diat should be our common aim, and on it we must 
unite. Democratic government is on its trial here as well as 
elsewhere. If wc allow it to fall into die hands of leaders 
chosen and controlled by those who “do not think or do not 
care”, then tlie great American experiment must end in 
failure, and with it democracy itself. Here is a challenge fit 
to call out the best in any real man. 
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GOVERNMENT BY LAW 


The one great issue that overshadows all others in the dis- 
traaed world to-day is the issue between comtiturionahsm 
and arbitrary government. The most fundamental diHerence 
is not between monarchy and democracy, nor even between 
capitalism and soaalism or commumsm, tremendous as these 
differences are. For even m any socialistic or communistic 
regime, as now in every bourgcob democracy, there will be 
rights to be preserved and protected. Deeper than the prob- 
lem whether we shall have a capitahstic system or some other 
enshrined in out law hes the question whether we shall be 
ruled by law at all, or only by arbitrary will. 

The ptevaihng system of private ownership is so old and 
has m me counc of centuries become so entwined in most 
eidstii^ systems of positive law that it is a namral mistake to 
identify private property with law itself, and opposition to it 
with lawlessness. The agitator for a communist revolution, 
like the capitalist, is in danger of forgetting that law does 
something more than merely protectvested rightsof property: 
in capitahstic states it is law alone that leaves the agitator free 
to preach capital’s overdirow. Ifj then, we give an economic 
definition to conservatism and to radicalism, as is commonly 
done, it is not legitimate to identify constitutionahsm with 
either. Under an arbitrary government, the radical agitator 
is as likely to find himself m a amcentration camp as the 
capitalist, and under those arbitrary governments which are 
now fascist it is he oftener than anyone else who feels the brunt 
of government by arbitrary wilL 

The problem of consdtudonalism, then, is everybody’s 
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problem, whatever economic or social system he may prefer. 
It is law alone that gives protccaon to rights of any kmd in any 
individual, person^ as well as proprietary, whatever form the 
state may take and whatever the nature of soaal control. In 
this world struggle between arbitrary will and settled law, it 
is true that hberalism and democracy are deeply involved. 
The triumph of will over law must mean the end of both. 
But our present cnsis is not merely the ensis of hberahsra or 
of democracy; it is a struggle for every human right against 
despousm. 

n 

Down to the eighteenth century political theorists usually 
drew a distinction which we in later tunes have slurred over — 
the distinction ben-veen desponsm and tyranny. The former 
might be a legitimate form of government m which tviU was 
supreme; the latter was always to be condemned because its 
end was the good of the government, not of the governed. 
In the eighteenth century there were kings who were, or who 
thought themselves to be, “benevolent despots The surge of 
democracy since the French Revolution has tended to destroy 
this distmetion. To the average man the terms “despot" and 
tyrant have for a century meant practically the same thing. 
No government, we have thought, could be a good govern- 
ment if it was not “self-government”. Now we seem to be 
revivmg the old distinction. In the disillusionment of the war 
and its aftermath, and widi die shipwreck of the nineteenth 
century’s high hopes in laissez-faire democracy, the world 
seems to be turning in despair to despotism as the only solution 
for die problems with whidi democracy has suffered us — or, 
as some would say, has caused us — to be overwhelmed. There 
is probably no one who would not now admit that the hopes 
of the nineteenth century werefar too high. To-day the “idea 
of progress” seems to be nearly as extinct as the dodo. 
According to dm laxeBtofesoc Bury, this “ idei of ptogtess” 
is linked with secularism and has grown in proportion as a 
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sincere belief m a world to come has faded. If tins is true, then 
we may probably expect, as some of our religious leaders now 
do, a return to supernatural religion as one ultimate outcome 
of our present pcssumsm. But the immediate political out- 
come of that pessimism is a remm to despotism. The former 
blind faith that democracy would bring ^e millennium, like 
the conviction so recently and so loudly preached that 
economic depressions could never recur, has been rudely 
shattered; but with a faidi even more blmd our world is now 
desperately trying to persuade itself that despotism is always 
benevolent. The amazing thing is that so large a part of the 
world seems to have succeeded in die attempt, m the face of 
examples of confiscation, persecution of rehgious belief, sup- 
pression of the press and free speech, and even murder. It may 
require further bitter lessons to prove the truth of Plato's 
conviction that after all a lawless autocracy is worse for man- 
kind than even the feebleness of dcmoCTacy. 

This is no new issue, but probably never before in die 
history of the world has the fate of the race been so mvolved 
in its outcome as now. That it is at bottom an issue between 
law and will was never more clearly shown than in a startlmg 
dispatch from the Berlin correspondent of the London Times, 
dated 5 July 1935, which I quote in part: 

A principle entirely new to German junspnidence has been 
introduced by the Penal Code Amendment Law, which was one 
of the batch of laws published by the Reich Cabinet on June 26 
and is promulgated today in the offiaal Gazette. It is that the 
Courts shall punish offences not punishable under the code when 
they arc deserving of punishment “according to the underlying 
idea of a penal code or accordmg to healthy puhhc sennment 
(yoIksempJinJen)". If no penal code applies directly, such an 
offence is to be punished according to that law the underlying 
idea of which best fits it.. 

The principle that an act could be punished only if it was an 
offence pumshable under die code was enshrined both in the 
penal code and in the Wdmar Constitution. As a principle of 
German law it was centuries old The result was that ad hoc laws 
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or decrcfs hail to be piued from «mc to time to meet new 
offences. 

Dr Hans Frank, Ucicli Minister without portfolio and former 
Reicli Commissar for Justice, explains in a newspaper article that 
the new principle does not mean that anyone against whom a 
charge is brouglit m future in Germany is to be regarded from 
the outset as guilty, or that the rights of the defence will he 
impaired. The National Socialist State, he sa)s, knows very well 
how to distinguish between criminals who arc of thoroughly evil 
character and a pest to the community atul small, harmless, 
everyday sinners. Tlie Jmlgc is not given unrestricted powers to 
conilemn all and sundry’ m every case; he is invested with a proud 
power of decision winch confers on him as representative of the 
National Socialist world»ouilook and the healtny German public 
sentiment the role of a people’s Judge m the finest meaning of the 
term. Dr Frank declares tnc new law to be a landmark on the 
road to a National Soaalist penal code. 

Let there be no mistake as to the meaning of this. The 
principle "that what was not prohibited was allowed" is 
condemned and rcpitdutcdasa‘*Jcwishhbcrahstic principle". 
Even where no penal code "applies directly" to an oflence, 
that offence is nevertheless to be punished "according to that 
law the undcrl)ing idea of which best fitsit". "The National 
Socialist State . . .Imows very’ well how to distinguish between 
criminals who arc of thoroughly evil character and a pest to 
the community and small, harmless, everyday sinners"! In 
other words, in order to be punishable an offence need not be 
against any law, and punishment for it requires no warrant of 
law. It is enough if it is against “the idea". Whose idea ? ! low 
can anvonc take seriously the explanation that this “new 
principle docs not mean mat anyone against whom a charge 
is brought in future in Germany is to be regarded from the 
muset as gnilty, or that the Tights oj th( de/fuce will he /mp.n’red" ? 
Doubtless no rights w’ill he impaired, for from now on no 
rights exist. 

If is probably fortunate that the unashamed frankness of the 
present German leaders has made the issue so plain to all tlic 
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v.'orIi We may appreciate Bow galling tBis pronouncement 
must be to many bbcral Germans wbea we remember how 
great a contribution Gcnnany has made in the past to the 
theoiy’ of the Rechtsstesi. This is the repudiation ofWcr^'thing 
for which Germany has stood since the Thirty Yeats War. 
However, the present silence of Germans in Gcnnany is easy 
enough to understand. What is harder to account for is the 
apparent acquiescence of the outside world- Startling as this 
repndanonoflaw IS, It seems to have startled nobody. Ihasrc 
seen httle comment on it, favoorahle or unfavourable. We 
arc no longer even surprised at events or ar political doctrines 
which would have bem shocking if ihc}' had been thinkable 
in the western world a bare score of years ago. This easy 
complaisance is the measure of our common « 3 anger. 

Pronouncetnens like die one quoted above bring into 
stronger rchef the opposing doctrbe which underhes die 
recent decision of the Ucit^ States Supreme Court in the 
Sdiechter case, and they enable os better to csdentand die 
true tignificar.cg of chat case and the principle on v>duch it is 
based. Sutpnsehas been expressed that ihe"liberal” justices 
joined with the rest of the cow to rniW the decision onani* 
mous-Tosomeit has seemed strange that ajudgevidio sincerely 
believes dm onl)’ a federal aathonry can eSccwely perform 
the essential services ias'olved in this case, should nevcrdielcss 
jom in a judgment v.-luch denies it the pow cr to do so. Such 
crirics overlook the lact that it is not merely die specific power 
to rcgulam commerce v. hidi this case invon’cs, nor the defini- 
tion of what is and what b not interstate commerce. The 
ulrimaiequessioabfardeepcrduathat. However necessary, 
how ever beneficial suA a power may be, iTuhra vires it must 
be disallov,-ed. 

Reformen are natutaBy imtated when comprAensive 
plans of social betterment aie thus wTcckcd, apparendy on 
the rocks of mere legalism ; but in dietr irritation dic)' may be 
overlooking what the alternative means. Government with- 
out or beyond law b despodsm, and it b none die less des- 
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potism because it is benevolent. As St Augustine declared, 
judges may not judge of die law, but only seciitidum legem. The 
law may be those of “the horse and buggy era”, but, as Lord 
Bacon said, “Judges ought to remember that their office is 
jus dicere and not j»s dare.” The justices of our Supreme Court 
have remembered it. When judges cease to do so it wU be 
but a short step further to say, “If no penal code applies 
directly, such an offence is to be pumshed accordmg to that 
law the underlying idea of which best fits it.” In order to 
prevent that it may be worth while temporarily to forego even 
needed reforms. I say “temporarily", because obsolete laws 
shouldbe changed, and that right speedily, but the judges have 
no cormmssion to do it. Present cnncisms of our highest 
court, and proposed consQtuoonal amendments affcctmg its 
authonty to review legislation, call to mmd the case of Chief 
Justice Herbert at the nmeof the Enghsh Revolunon. Unlike 
our American judges, he had upheld a discreoonary and 
arbitrary power instead of denying its legality, but the under- 
lying prinaple in the two cases is idenocal. No more dan- 
gerous power could easily be imagmed than the dispensing 
power which the court had upheld m this case, and none was 
ever more outrageously exercised than this had been by 
James II. Yet the reply of the Chief Justice to his critics seems 
unanswerable: “When we were to give judgment in Sir 
Edward Hales's case we could neither know, nor hinder if we 
did, any ill use the King might make of this power; we were 
only to say upon our oatlu, whedicr the King had such a 
power or no." Readers of Macaulay need not be reminded 
that this, as well as my interpretation of it, is the rankest heresy. 
This may not be the only part of our orthodox historical creed 
ncedmg revision in the light of recent developments in con- 
tinental Europe. 

The modern school of sodological jurisprudence have done 
a very great service, but there is very great need to hmit their 
teachings to their proper sphere. The only alternative to des- 
potism is consaturionahsm. Call this mere legahsm if you 
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will, and admit to the full the imfominatc obstructive delays 
that legalism sometimes involves. But let us not close our 
eyes to the alternatives. "We must choose one or the other. 
Dt Frank and the N azi leaders in Germany have seen these alter- 
natives more clearly than we, and they have dehberately made 
their choice for wul against law. Dare we make the same? 

To make all this perfectly clear, allow me to quote one or 
two further paragraphs from Dr Frank's article m the Zeit- 
schrift der Akademtefur deutuhes Recht, referred to above in the 
dispatch of the London Times correspondent: 

National Sociahsm, comaous of its creative power in all 
spheres of the iron laws of national life, racial theory, and authori- 
tarian government, pracucally found no formulated ideas or 
generally recognized conceptions of organization in the field of 
law. Law, for many decades, had been a subject of rationalist 
thought ejcdusively treated on the principle of technically 
polished logic. It was the school of Roman Law jurisprudence 
mat had le^aced direct service to life with service to abstractions, 
with the result that the substance of juridical thought and soence, 
no less than the penotuhnes professionally conneaed with law, 
led ahfeofisolauon, hardly understood by the people and rarely 
regarded with respect, never with sympathy. . . . 

The German Academy of Law, consequently, is the corporative 
reptesentauve of the German concepdoa of law which considers 
the common weal the sole standard of its work, definitely doing 
away with former schools: the schools of natural law, of historic^ 
law, of the sociological theory of Uwwhosedestracuvcmatenalist 
tendenaes ic regards as least fined for German justice. Service to 
the vital necessiues of our people, not service to theories, is the 
ideal of the German guardi^ of law. In this sense the Aradcmy 
of German LawwiU develop the Aryan concepuon of justice, thus 
contnbutmg to the progress of our entire European civilization. 

Thus German, or “Aryan”, justice is something different 
from what the world has known since the time of Plato and 
Aristotle and the Roman lawryers, and something vastly 
better, based not on universal reason or “polished logic” but 
on the will to serve tnbal ideas. This is indeed, as The Times 
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correspondent says, a breach of die Weimar Constitution and 
of all German conceptions oflaw held for centuries. It is more 
than that. With a relentlessncss that may remind some of us 
of German methods m the Great War, die Nazi leaders have 
broken \vith the cultural development of two thousand years 
and more, with Jewish and Chnsoan morahty as well as with 
Latin law and tradition. In all these, “raaal theory and 
authotitanan government found no formulated ideas or 
generally recognized concepnons of organization”. So all 
must go, law must be remade, and a new history written. 

To see what this would mean for us it is necessary to 
remember how long and how difficult has been the “struggle 
for law” — to use the words of the title of one of von Ihenng’s 
books — the struggle between despotic ^vlll and constitu- 
tionalism. Junes not answerable for their verdicts, \vnts of 
habeas corpus, the condemnaoon of ex post facto laws, judges 
\vith independent tenure, stnet dcfinioons of treason, rigid 
enforcement of the nghts of accused persons—^very one of 
these would require a volume to trace its history, and in some 
cases that history would extend badavard for hundreds of 
yean, through revolution and civil war. Yet not one of them 
is compatible with the Nazi ideal. If it persists they must all 
go, and much more with them. Are we svilling to give up 
these hard-won gains in return for the "direct service to life” 
of a despotic Ftihrer, benevolent or otherwise? This is the 
question. All others are insignificant in comparison. 

But if we ever hope to give a true answer to such a question, 
we must try to understand why it has been asked, I have made 
no effort to conceal my own preference for constitutionalism 
and even for democracy. Nevertheless we must not condemn 
unheard this deliberate repudbdon of them both. "When a 
^eat cultured nation like modem Germany suddenly turns 
its back on the prinaplcs it has been among the foremost in 
teaching for hundreds of years, diere must be a cause and it 
must be a cause lying far deeper than the mere mentality of 
the present German leaders. 
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m 

To President Wilson m 1917 the problem was whether the 
world could be made sale for democracy. Now it seems to be 
whether democracy can be made safe for the world. It is even 
more fundamental than thar. As I have tried to show, it is a 
question whether constitutionalism itself can or should penist, 
or whether we shall turn away from the pohtical teaching of 
two thousand years and welcome a revolution which would 
make the French Revolution pale m comparison. Can 
liberalism, can democracy, can even constitutionahsm, be 
made safe for the worlds If a poll had been taken on that 
quesnon as recently as fifteen years ago it seems probable that 
the answer would have been in the affirmative. It is doubtful 
if It would be to-day. 

Democracy on a great scale is a relatively new tiling m the 
world. It has not yet reached its two hundredth birthday. 
Practically no gteat statesman or TOhrical theotist ever had a 
good word to say for it before me French Revolution. Its 
vogue began with that revolution, yet it now seems to many 
to have failed m its first great test; they arc tempted to throw 
It over for an older and more effircfive form of stare otgani2a- 
tion, for a desponsm which they pray may be benevolent. 
To some of these men one proof of the failure of liberahsm, 
democracy, and even consntutiotialism hes m the social dislo- 
cation which has followed the Great War; to others hbcrahsm 
and democracy are unacceptable because they were unable to 
avert the war itself. On any other basis than this it is hard to 
account for the acquiescence of thousands if not millions of 
mtelligcnt and hbcral men Ci many recent acts and poliaes, 
unspeakably arbitrary and oppressive in character, on the part 
of their national governments. Faced with the hateful alter- 
natives of disorder or despotism, they have chosen the latter 
as the lesser evil. It is not die fint time in the history of the 
West. 

To one who looks on the whole of that history since 
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medieval times it docs not seem strange — whatever may have 
been the form of our governments — that we have failed thus 
far in solving the unprecedented problems of our new world. 
Such an observer knows that to-^y the population of a smgle 
European country like France or Germany is probably larger 
than that of the whole of Europe less than three hundred years 
ago. He recognizes that the wholesale mdustnahzation of this 
huge mass has inevitably brought forward problems un- 
thought of before m the ancient, medieval, or modem world, 
problems to which old formulas can never be fitted. But the 
average man takes hcile account of these things. He is rightly 
impatient with cxistmg conditions, and it is his voice that 
counts. However hberal he may be, he is influenced by the 
apparent failure of libcrahsm as a solution of his problems, 
and may even be willing m the long run to entrust his fortunes 
to King Stork instead of King Log. 

Those who still cling to a belief in the essential soundness of 
democratic mscitutions and who hope for their future cannot 
afford to Ignore these ugly facts. It will not do any longer to 
wave them aside, or to treat them lightly as the results of an 
economic depression soon to pass. The future historian will 
smile at so snallow an explanation of the history of the last 
dozen years or mote in Italy, Germany, the Balkans and Spam, 
or even in the United States and England where democracy 
is not an exotic. The causes of these thmgs did not arise sud- 
denly in 191 8 or in 1914. The crisis of the war and its aftermath 
of dislocation undoubtedly brought them to an issue, but 
their true causes arc older, deeper, and more lasting. It is plain 
that if democracy is to persist it must become more effective 
and less corrupt than it has been for a long time past. Those 
who believe its feebleness and graft arc only incidental and 
not essential must lose their case if they arc unable to point to 
some means of purging these evils short of revolution or 
despotism. For purged they must be. 

From ancient times the standing objection to democracy 
has always been its inclTcciivcncss, and it is still its greatest 
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defect. An arbitrary govemment may permit corruption, 
but a feeble government invites it. The lessons of history are 
not to be hastily drawn, and most so-called “historical 
parallels” are dangerous. It is not strictly true that “history 
repeats itself”. Yet a student of history may be warranted in 
thinking that m the past weakness has probably caused the fall 
of more governments than wickedn^s. An unjust ruler is 
hated by his subjects, but they usually tolerate him longer than 
one incapable of pteventmg mjustice in others. The King 
must have an abundance of power, says a great pohrical writer 
of the thirteenth century, if he is to mrintain peace andjusQcc. 
Machiavelh beheved that it was less dangerous for a govern- 
ment to be bad than to be contempnble. One need not be 
a fascist to admit that fascism would very hkcly never have 
gnpped Italy if the oreccding parliamentary regime had not 
become concempable. 

Probably no formof political andsocial control ever tried in 
Europe has embodied higher ideals than the feudalism of the 
later Middle Ages. Yet ic was replaced by strong monarchies 
many of which became despotisms. 

In omesof disorder men care more forordcr than for liberty. 
In this respect the transition from fifteenth- to sixteenth- 
century Europe seems to show a parallel to con ditions existent 
to-day m at least some European nations. There was then for 
a lime the same indifference to liberty but a passionate desire 
for order and a wilhngncss to render unquestionang obedience 
to the only authonty capable of maintaining it. In France the 
despotism of Louis XI can be explained only by the feebleness 
of the rule it replaced. In England we cannot account for the 
sufferance of “Tudor absolutism” except m the hght of the 
feudal anarchy of the fifteenth century. From 1215 to the 
present we heat constant appeals to Magna Carta, the "pal- 
ladium of our hberties” — save in one period alone, the era of 
the Tudors. From 1485 to 1603 diere is scarcely a mention of 
it, and even at the end of the period Shakespeare wrote his 
King John without a reference to it. To Simon Fish, writing in 
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1529, the barons of 1215 •were simply rebels fighting against 
“a rightuous Kinge”, “forbicausc that he wolde haue pun- 
isshed certcyn traytours**. Since the sixteenth century it has 
not been usual to regard John as a “rightuous Kinge”. It 
seems strangely true fiiat each age will reconstruct the past in 
its own image: if so, we may expect some pecuhar history to 
come out of Germany in the near future. 

Thus we have foreshadowed the most pressing problem of 
modem government — the preservation of the dchcate balance 
between order and hberty, so that the former may not turn 
into oppression nor the latter into licence. Can it be done? 
One thmg at least seems clear from both recent and earlier 
history. The democracies of the present world, if they are to 
succeed, must become less contemptible than they have been; 
that IS to say, they must become more competent. Disorder 
in the past has always been overcome by a concentration of 
power. It can be overcome by no other means now. At his 
coronation the medieval King swore to preserve order and 
maintam justice. It was his comparanve success in doing so 
that explains the long continuance of monarchical govern- 
ment since feudal times ; and he could never have succeeded 
in it if the statement accredited to Louis XIV had not in some 
sense always been true: V(tat,c'e$ttnoi. But by the eighteenth 
century the strong constitutional monarchy in France had 
degenerated into the personal one which resulted in the 
Revolution. The serious problems of to-day require the same 
concentrated power that enabled the medieval King to en- 
force his peace in times of disorder; but as that King was 
under the law that made him King”, in Bracton’s phrase, 
so our modem govemmentsmust also have their legal bounds. 
"We must have power; but we need safeguards against its 
wrongful extension or abuse if it is to remain constitutional 
and not become despotic, as it became in France before 1789 
or as it is now in the German Reich. The powers of our 
governors should be g^eat^ yet they must he limited. If so, 
Qmis ciistodiet ipsos aistoies? Who is to have an eye on those 
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governors themselves? "Who shall determine when the)’ have 
oventepped the bounds of the law whidi at onCe confen and 
defines their authoritj*? Who, if not those technically quali- 
fied and duly constituted to interpret that law? 

IV 

Two historical fallacies have obscured the aiis^'cr to this 
important practical question. One is the unts’arranted notion 
that Vi'e here in America were the first discoverers of judidal 
res’iew. The other is the theory so bnlliandy set forth by Lord 
Br)*ce, and especially by’ Professor Dicey, that in England, the 
mam source of our political conceptions, there ^"as no con- 
sntuoon which the soverdgn parliament could not override. 
Neither of these assumptions will bear the light. 

As to the fint ; judiaal reviev,*, instead ofbemg an American 
invention, is really as old as consdtutionalism itself, and tsith- 
out It consncutiQtLalism. could. nc\’et have been maintained. 
In France, for example, die long history’ of the Parliament of 
Pans is a struggle for judicial teviev.- against arbitrart’ govern- 
ment True, K was a lodng fight— if it had not oetn, the 
Revoludon would not have come on in 17S9 — but it is none 
the less important for that. When Louis XI cowed his Parlia- 
ment by force it tvis felt to be a murpadon, and all die great 
French consdtudonal Uwy’cn in tbe next ttsTj caitunes ad- 
mitted the fact at least by implication. If the Parliament 
refused to register a royal ordinance, as it frequently’ did, there 
was always the same reason for this refill: the qualified 
interpreters of the law conddered die act as ulaa vires. They 
were merely putting into practice the same fundamental 
theory of constitutional government recently applied in die 
Schechrer case by our Supreme Court, or asserted in England 
in the early seventeenh century’ by’ Sir Edward Cote sshen 
he reminded James I that the King in person could pronounce 
no judgment in his courts es'cn though they were his courts. 

All such facts seem to rest on three necessary assumptions : 
first, that there is a fundamental constitution; second, that its 



Government hy Law 279 

interpretation rests with the judidary; and third, that judges 
have an authority only, in the words of Lord Bacon, “to 
interpret Law, and not to Make Law, or Give Law”. 

Our o^vn American judges who thought to avert civil war 
by political obiter dicta certainly did not make a notable success 
of it; and Clarendon tells us that it was similar dicta concernmg 
the royal prerogative in the Ship-money Case which stirred 
up the popular discontent resultmg in the English civil wars 
of the seventeenth century, rather than the mere decision in 
favour of the Kmg. In 1788 or 1789, by ratifying a written 
constitution which reserved all unenumerated powers “to the 
States respectively or to the people” and m a “bill of 
rights” expressly forbade certain governmental mfringements 
ofmdividual liberty, we m America merely made our funda- 
menul law more exphcit. We added nothmg really new. The 
fact that judicial review was not debated m the constitutional 
convention of 1787 means little. Judicial review was taken 
for granted, and as soon as settled government was established 
under the new consacuaon, it inevitably emerged, as it always 
must if a constitutional regime is to persist at all. 

But judicial review imphes a fundamental constitution to 
be reviewed, and this means a set of rules not made by the 
sovereign authority subsisting under that constitution, nor 
subject to his will. Such rules have existed and must exist m 
any state worthy of the term “consiimtional”. It is true 
enough that statesmen have not always clearly grasped this 
fact. Misinterpreting the real nature of the Enghsh Revolu- 
tion, a few misguided ones in the e^hteenth century tried m 
the case of Enghshmen ovencas to violate pohtical traditions 
which they would never have dared touch at home. The loss 
of a great colonial empire was die result. The ficntious charac- 
ter of the doctrine of the omnipotence of parhament is now 
explicitly admitted by the recent Statute of Westminster in 
imperial matters, the only important field in which it has ever 
been exploited. In internal matters, in England itself, there 
are many fundamental rights of the subject that parhament in 
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modem rimes has never dreamt of infHnging and could only 
infrmge at the cost of revolutioii. 

The trae glory of England’s institutions lies not in her 
representative parhament, but in the faa that through it she 
has preserved her ancient hberries and made diem more secure 
and more general. It has been her unique good fortune that 
her traditions of free government arc so old and so firm that 
they have never been overturned or seriously interrupted. 
Thus no formal written cotisatunon has ever been needed, 
as on the Continent or in North America; the possibility of 
revolution remains the only sanction of constitudonahsm. 
Our amendable constitution offers a milder alternative. Of 
course it would be absurd to say that modem English parlia- 
ments have never exercised an arbitrary power over subjects. 
National crises always breed TOpular hysteria. The treatment 
of the so-called "delinquents’^ by the Long Parliament smacks 
suspiciously of Dr Frank’s "heaidiy pubhc sentiment” rather 
than of law; and such things did not end at the Restoration or 
the Revolution. On the whole, however, they became pro- 
gressively fewer, so few in recent times, in fact, that one likes 
to think they never can recur. Like some legal fictions, the 
pohrical ficnonof thcomnipotenceofparhament may possibly 
serve some useful purpose. It is dangerous only when it is 
mistaken for a fact. Among free peoples such fictions penist 
only so long as they arc unreal enough to be harmless. 


The limits of a single article arc too narrow to permit further 
historical illustraaotis, and I must be content with a rather 
bald resume of a few of die practical conclusions which seem 
to me to be deducible from the history of constitutionalism. 
If, as I have insisted, the problem consists in making constitu- 
tionalism safe for the world, one method is suggested by the 
recent tendency toward autocracy. It must fit itself to “serve 
the vital necessities” of the people, in Dr Frank’s phrase, and 
to compete successfully with dtoatorships in so doing. Other- 
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wise dictatorships are likely to replace it. To serve these 
necessities democratic government must have something of 
the strength, the decision, and the independence that a dictator 
enjoys. 

In the United States such a concentraaon of power as this 
implies would of course be legally impossible without some 
amendments to the Federal Constitunon; and the reformers 
arc justified in demanding such amendments. These would 
strengthen the authority of law, for they would provide legal 
means of securing what men believe that justice demands. 
Under our vast new industrial system it is felt that the old 
guarantees of “hfe, hberty, and the pursuit of happmess” 
must include more than they did under the simple rural 
economy of 1776 or 1787. They must protca men against 
peonage as well as against prosecutions; they must do more 
than merely make them equal before the law. These things 
are so necessary that they will be done somehow. True liberty 
will be conserved if they can be done constitutionally and 
within proper limits. Ifour exaggerated system of checks and 
balances stands in the way, then that "system” should be 
altered by amendment. 

In his recent book our cx-President has advocated a whole- 
sale return to all those time-worn checks as a cure for our 
present "medieval” regimentation. To make such a proposal 
in all seriousness one must be almost as oblivious oftnc causes 
of our present miseries as of what actual conditions were in 
the Middle Ages. We have indeed been illegally regimented 
in some cases, and fortunately the Supreme Court has so 
found; but we must devise legal means to end the abuses 
which provoked this regiraenudon, or worse is likely to 
follow. And it is under the shadow of these very checks and 
balances that some of the wont of these abuses have sprouted 
and flowered. When, for example, we see one branch of our 
government, under pressure from a selfish minority, passing 
a bill they know to be vicious in the secret hope that another 
branch may nullify their action, we have the very reductio ad 
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ahsurJum of all government and an end of all true responsi- 
bility. Where responsibility cannot be fixed, corruption will 
mevitably spread and the interests of greedy minorities arc 
sure to supplant the common weal. But ^erc can be no 
responsibility without power and dicrc should be no power 
without responsibihty. Government, if it is to be honest and 
impamal and effective, needs to be restricted; but it must not 
be weakened. The principle of the separation of powers, valid 
and necessary if restricted so as to mean merely the inde- 
pendence of the judiciary, when rnttended too far into the 
spheres of legislation and administration becomes a menace 
and an open mvitadon either to illegal usurpadon or to actual 
revolution. 

True consdtuaonahsm, from medieval times to our own, 
has never meant government enfeebled by divisions within 
Itself; it has meant government limited by law. None but 
reacrionanes will insist that this law shall remain for ever fixed 
and immovable regardless of economic and social develop- 
ment. The true conservadve will admit the need of changes if 
they are sound and construcavc. Indeed, he should welcome 
them, because they will heighten and not lessen respect for 
law Itself, The one thing he can never safely tolerate is to sec 
law undermined, even under the guise of Dr Frank’s “healthy 
pubhc sentiment”. Against such insidious encroachments of 
despotism our chief rebance must remain what it has always 
been: a fearless and impacdal interpretadon of law by a free 
and independent judiciary. Our problem to-day, in a word, 
is to make needed changes in the laws, but always to keep 
them law. 
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THE RECONSTRUCTION OF LIBERALISM 

The Good Society. By Walter Lippmann, Boston: Little, BrowTi, 
1937. 402 pp. 

The present generation is rightly concerned, and concerned 
far more deeply than its immediate forbears ever were, in the 
endmg or mending of the monstrous economic and social 
inequalides and iniquities which permit and even foster the 
distress we see about us in the midst of plenty. Ifl sharp con- 
trast with the older notions of an inevitable progressive de- 
velopment that had best be let alone, or even with the recent 
naive belief that depressions were a thing of the past, there is 
a determination among men of the present day, particularly 
the younger ones, to do somediing about this some 
would even go so far as to threaten the very existence of plenty 
itself, in their hatred of the glaring unevenness of its distnbu- 
tioiL There is a divine discontent in the air, a discontent which 
may lead us on to reform if it is wise, or to chaos if it is 
misdircaed. "Which shall it be? This is the burning practical 
question; and it must have an answer very soon, tor we are 
now in the dangerous state of readiness to accept and to act 
on any suggestion whatever, bad or good, rather than not act 
at all. Unquestionably one cause of our confusion and be- 
wilderment is the suddenness widi which events have thrust 
this question upon us. We have been faced rmcxpeacdly with 
the necessity of making a quick decision w’hich may in all 
likelihood involve the face of our race, and we have had no 
time to think the question through. 

One thing is clear enough: die world in its present mood 
will never put up v-dth a mere “muddling through” as an 
answer. The preservation of die sfaftis qiio is a solution that 
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can satisfy none but the contented; and just now most men 
arc not contented. Whctfier the answer to be made shall be 
for reform or for annihilanon of our institutions, that answer 
will be given by those who are dissatisfied with existing con- 
diaons. These arc the ones whose decisions and actions will 
either mend or end the ingrown abuses of our present social 
and economic system, will make or mar any system replacing 
it; and these arc the ones therefore to whom all arguments, 
to be effeedve, must be directed. The quictists and reac- 
tionaries, though they arc always with us, have become, for 
the time at least, practically ncgligihlc. Mcandme an in- 
creasmg number of us have grown conscious that these 
imminent decisions and actions arc likely to determine for os 
and our children no less a question than whether we shall be 
freemen or slaves in the omes to come— and rimes not far 
distant. We ate becoming mote and mote concerned that no 
decision be made that could enslave us all, and, with the 
present state of Europe in mind, we fear that some present 
proposals might have that effect. 

It IS a pfinaple of equity that he who seeks a remedy must 
come with clean hands. Now we "hberals*’, advocates of 
reform, but a constituaonal reform, do not come with hands 
entirely clean. Among out fellows there are doubts of our 
sincenty, and not altogether without reason; so any cautions 
or suggestions that may come from us are hkely to be received 
with some suspicion. Why did suspicion of this kind arise? 
Is it a justifiable suspicion? If not, can we do anything to 
remove it and thus get a fait hearing for warnings that we 
believe rrught, if heeded, save us all from disaster? These are 
someoftheprchminaryquestions to which thchberalofto-day 
must make answer as ^st he can. I take it, the sum of all the 
answen, to be effective, will he a plea in confession and 
avoidance : a frank and full confession of wrongs and blunders 
past and present — ^but the wrongs and blunders ofhberab, not 
of hberahsm. 

If he beheves this, it is die hberaVs business — or his duty 
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rather — to try to demonstrate it to a discontented, impatient, 
and hostile world; no easy task, for past mistakes have laid 
upon him a heavy burden of proof. 

Liberals do not differ from others m their conception of the 
true end of the state, for to all parties at all times the end, actual 
or professed, has been die good life of the whole; the differ- 
ences come m dctermmmg what is "good" and how tliis is 
to be attained. True hberahsm can never countenance, even 
if some "liberals” have, the sacrifice of individual well-being 
to "reasons of state". There can be no good hfe for any state 
whose members live in wretchedness and nuscry, material or 
spiritual. National glory or national wcaldi at the cost of 
individual welfare is the mark of no true commonwealth, but 
of a tyranny. The well-being of any state — the common weal 
— can only be a weal tliat is common to all. For a state, m the 
only proper seme of the term, as Cicero said long ago, 1$ not 
any chance aggregation of men but a multitude united in the 
common purpose of securing this common good, and diat 
can mean nomine less chan the individual good of all, not 
some, of its members. 

But Cicero did not stop there, nor docs liberalism stop 
there. He also said that this multitude must bejomed together 
in consent to law (juris coruemw), and by law he meant no 
mere fiat of government. These are his words, among the 
most memorable in political litcraturci "True law is right 
reason consonant wiili nature, diffused among all men, con- 
stant, eternal; which summons to duty by its command and 
hinders from fraud byits prolubition.. . .Tomake enactments 
infringing this law, religion forbids, neither may it be repealed 
even in parr, nor have we power dtrough Senate or people to 
free ourselves from it." 

This, of course, is an idealistic statement to which die sober 
facts of human hfe can never fully reach, yet reduced to the 
level of actual experience its central princiolc still holds good. 
It means that “what pleases the prince’' may temporarily 
"havctlicforceonaw",butisnotlaw;forthe common good 
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foe -whicli the state exists tcquiccs a stronger guarantee than 
the nod of any prince or any government. Now this is 
hberahsm pure and simple. For, stripped of all its husks, 
Uberahsm is consntutionalism, “a government of laws and 
not of men”, a common weal of individual rights that neither 
prince nor magistrate nor assembly has any authority to 
impair. In a word, hberahsm means a common welfare with 
a consutunonal guarantee. I maintaui that not one part, but 
both parts of this definition — m essence, Cicero’s definition — 
must be translated into working fact if we mean to live in a 
true commonwealth and hope to keep it in being. So-called 
hberals have ignored the first part of the definition and have 
fouled the nest by invoking the guarantee for privileges of 
their own, conducive only to the destruction of any true 
common weal. None have ever prated more of guarantees 
than these so-called hberals; but they have forgotten, if they 
ever beheved, that these guarantees must secure the rights of 
all, not the selfish interests of a few. They are the traitors 
within the gates who have probably done more than all others 
TO hettay hberahsm to its enemies and put it to its defence. 
Of all the errors of “hberals” theirs seems the worst; for it is 
largely the result of greed, and a principal cause of man’s 
recent inhuman exploitation of man. 

It IS unlikely, however, that this exploitation could ever 
have reached the propomonsit did without more protest, had 
really hberally minded men not been beguiled by the extreme 
doctrme of laissez-faire, surely one of the strangest fantasies 
that ever discredited human reason. Thus the self-seekers and 
the doctrinaires were drawn together into an alliance to 
maintain the status quo, and all its abuses and inequalities were 
made sacrosanct. This pscudo-hbcralism usu^y exhibited 
itself m the ineffectiveness oflegal guarantees for almost every 
human nght except the right of property, and the acceptance 
of an unhistorical definition of contract under which the 
sanction of the law could be obtained for almost any enormity 
to which men could be indued to agree. 
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A contract is “an aj’reemcnt” to tio or not to do a narticular 
thing, according to a definition once laid dow\ by Clnef 
Justice Marshall. According to the Uonjan uirists, a contract 
is a bond of the law juris) which the state sees fit to 

aitadt to agreements of winch it hat no reason to disapprove. 
Ilet\s’ccn tlicse two definitions the practical dilTcrcnce may 
not seem great, but m theory and emphasis it is profound. 

Under hisses-fvre and our distorted notions of contract, 
aUinatic may be protected against the results of Ins agreement, 
but of economic mconahties the law can never take notice — 
De iiimhm's non curat lex: there 1$ little or no safeguard for the 
weak against the strong; protection of the public against an 
adulterated product would be umhmkabh' — Curcrtt cnipfor. 

Now this is a return toward Hobbes’s “war ofever^* man 
against every man”, without the equality that Hobbes pre- 
mised, Yet, we arc told, the state cannot and should not do 
anj't/u'ng about if. State mteriercnce in such matters would 
be aviolation ofasacred right. What a caricature ofliberahsm ! 
Pew illusions have been more di$.asttom than the one arising 
from an uncritical acceptance of Sir 1 lenr)’ Maine’s sweeping 
ccncraliratlon liiat human progress has been .a development 
rrom status to contract. 

No doubtcotulitionssucUasdicoues mentioned above have 
long been accepted as “natural”, or normal, or even desirable 
by liberals witliout number. It is equally true that this belief 
has often led to a callous indifference on their part to many 
forms of human misery. The imlictmcm that might he drawn 
against them is a long one, though in fairness it ought to be 
remembered that this indictment would have been against the 
great majority of us all, if it had hccu drawn before the Great 
War and the awakening caused by that event. The number 
certainly included more tlian the justices of the Supreme 
Court of the United States. 

Two wrongs do not make a right; no more do two errors 
make a truth. Tiic question licforc us now, the decision we 
shall have to make before long, is whether we shall renounce 
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di«e erron and remove these abuses that liberals have allowed 
to grow up, or whether, once and for all, we shall level with 
the ground all the bulwarks of our hberty, because some 
traitors have crept in behind them. This is what the decision 
we must make really means, for between constitutionalism 
and despotism there is no tenable middle ground. Of that the 
recent history of Europe leaves no reasonable doubt for any 
mtelhgcnt man who chooses to look into it. 

The men m a hurry are trying to tell us diat the only cure 
for economic inequality is political slavery. They would have 
us beheve that regimentation is the only practical form of 
hberty. Stripped of all its idealistic phrases, their creed is a 
creed of pure despotism, and these dreamers could not beheve 
mu if they hadnot persuaded themselves somehow— honesdy 
enough, no doubt— that despotism will always be altruistic 
and never selfish. They are willing to entrust to a government 
without legal limits, and only impctfecily responsible, not 
only their own present welfare but their children's future 
fortunes. What a subhmc faith in human benevolence! What 
an opportunity for an adventurer! Much of the bloodshed 
and misery that history records has been the direct result of 
this kind of honest, idealistic, but impractical, wshfiil thinking. 

That K should crop up againm this twentieth century is one 
of the disastrous results of our unfortunate divorce of history 
and pohtics. Our public men and even out professed students 
of government are woefully ignorant — shall I say “ blissfully” 
ignorant? — of the historic^ “struggle for law”, and what it 
has meant ; and they seem equally blmd to what it means now. 
Almost any day they might read in the newspapers of con- 
fiscations and banishments and concentration camps and 
castor oil, of blood-purges and “liqiudations” (what a pohte 
term!), of the imprisonment of rchgious leaders and the 
beheading of “traitors”. But these everyday horrors shp 
over their mmds hke water over a duck’s back. Terrible as 
the crimes of hbcrals have been, are they as bad as these? 
“You must trust me”, this is the whole sum of the “constitu- 
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tion’* under a dictatorship. And we are now asked to accept 
it in place of our bills ofnghts! With the past and the present 
before us, dare we then accept as our guides men who thus 
show that they are unable or unwilling to face the ugly facts, 
in human nature, in history, and m our world to-day ? 

An acceptance might, of course, be not quite irrevocable. 
History shows cases where such despotic governments have 
been finally overthrown. But seldom has it been done with- 
out distress and bloodshed followmg a period of intolerable 
oppression. Would the cost of redressing the wrongs of 
liberals be likely to be as great as this? 

If we look at our present situation, its most oimnous aspect 
is in the cross purposes, the divisions, and even the conflicts 
we find among those who ought to be presentmg a solid front 
agamst the forces of reaction. The faults of our liberals and 
the blindness of our reformers have thus broken up the historic 
alliance ofreformer and consQtuaonalist through which alone 
we have gained and kept what little of liberty we soil enjoy. 
And we underrate the present strength of the forces of greed, 
corruption, and the lust for power, if we think we can hold 
what we have won from them, to say nothing of winning 
more, while our own forces arc thus divided and weakened. 
Before we advance to new positions we must secure the 
ground already won; wc must consolidate our gains, and to 
do it wc must restore the old winning combination of re- 
former and constitutionalist. In the past the reformer may 
have made these gains, but the constitutionalist enabled him 
to hold them. The economic and political rights wrested from 
oppressors have been rendered secure by making them legal 
or constitutional rights, by adding to them the sanction of die 
law. Only one of two other sanctions is ever possible: 
physical force, or the acquiescence of the government. The 
former amounts to a permanent state of civil war, or at best, of 
armed peace; the latter is a benevolent despotism. Can we 
then, dare wc, exchange our constitutionalism for either of 
these? 
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CoasQturionalism is more a method than a principle. It is 
the method of law as contrasted with force or with will. If 
this law has perpetuated some abuses, it has abo preserved all 
our kbemes. The abmes arc eradicablc and in no way essential 
to It; without It, the hbemes arc ours only on sufferance. The 
moral seems to be that we should guard our legal rights, but 
see to It that they shall never be economic wrongs. To strip 
of legal sanction all such wrongs as still exist, to add this 
sanction to all reforms our tunes require, thw is a programme 
that should enlist the support of every forward-looking man; 
not half this programme, but the whole of it. Before such a 
programme can be realized we must scrap much of the current 
nonsense about “popular sovereignty”. We must discard our 
traditional nonons of sovereignty itself, derived &om Hobbes 
and Austm, and substinite sounder ones. We mu$t striJee at 
the corruption that is eating at the vitals of our body politic. 
We must modify some of our so-called “checks” that only 
enfeeble government and make it responsible to selfisn 
minority groups instead of to all die people. But in it all, and 
above ail, we must tetam those legal hrmts of governmental 
action which now exist in out bdis of rights to protect the 
personal as well as the proprietary rights of the humblest and 
even the roost hated of our citizens. Not only must we retain 
them; we must revive and revise, we must clarify and even 
extend them, for only so can we ever hope to give permanence 
to our needed reforms themselves. If they arc to last, these 
reforms must have a better guarantee than the passing whim 
of any dictator; and the only guarantee that men have ever 
been able to devise, short of actual physical force, is the 
guarantee of constitutional bmic^ons. 

Much of our thinking on these points has been confused, 
and this has been and is one of the greatest obstacles to sound 
practical progress. Among the confusions is our conception 
of what we uoose to call “popular sovereignty”. 

We live under a government in which the “sovereign” is 
limited by a superior law, a cotudtuent law, made directly by 
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the whole people themselves, not made and not alterable by 
the “sovereign” who exists only by virtue of that same con- 
stituent law. This is the system whidh the founders of our state 
dehberately estabhshed and diis we think we are trymg to 
preserve. And yet there arc many among us to-day who 
would emasculate that system by destroymg the only means 
by which it can work or endure, namely, a judiaal review 
which makes sure that no act of the “sovereign” shall exceed 
the legal authority conferred upon it by the people m the 
constituent law, or constitution. 

In the mam, this destructive attitude is not a reasoned one, 
but in so far as it has any basis at all m thought or theory it 
seems to come from the common acceptance of the delusion 
of “popular sovereignty”. Popular sovereignty, at bottom, 
is an identification, contrary to fact, of the government and 
the people. Now “We the people” do not govern ourselves; 
we nave established a government to do it, and it does it. If 
the people really governed, it would, of course, be both 
absurd and impossible to try to limit governmental action by 
any law. The notion that our government is the people, 
therefore naturally leads to the conclusion that the govern- 
ment has no limits. The logic is sound, the premise is utterly 
untrue. This unwarranted belief, necessarily destructive of all 
consritutionahsm and of all bills of rights, has been fostered 
by a strange unhistorical conception of “sovereignty”. We 
arc only able to accept “popular” sovereignty, because of 
our peculiar notions of what sovereignty itself is. Blmd 
followers of the blind have penuaded us — mostly lawyers 
who have taken Blackstonc hterally and uncritically — that 
sovereignty is might, not nght, and that this might could not 
conceivably be the might of any tnm sovereign if it had any 
legal limits whatsoever. These men have hopelessly confused 
authority with power, and apparently have been entirely 
oblivious of the fact that their conception of pohtical sup- 
remacy, fathered by Hobbes and nurtured by John Austin, 
is completely subversive of die constimtiond system imder 
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which we all live and to which they themselves have usually 
paid the most extravagant hp service. 

This IS not the place to try to expose the fallacy of Austmian- 
ism and its incompatibihty with past constitutional develop- 
ment or with the present safeguarding of minonty and 
individual nghts, but I do beheve that this kind of crooked 
and dangerous pohtica! thinking, though the eictent of its 
influence is hard to estmute, has been one potent cause of our 
“present discontents”. 

The generation now at the height of their political activity 
have been called by Mr Walter Lippmann “the lost gcncra- 
aon". They certainly have no monopoly of the errors and 
confusions that 1 have tned to outline above, but it is true that 
upon them in a pecuhar sense has fallen the accumulated 
burden of these tradiuonal abuses, prejudices, and heresies. 
They are truly a ‘Tost generation”. And nor the least in- 
teresting aspect of Mr Lippmann’s remarkable book, to a 
student of contemporary pohacs, is its autobiographical 
character. It is notnmg less than an apologia pro vita sua, the 
life story of one of the most thoughtful mcnibcrs of this lost 
generation; an ideahst, perplexed and appalled by the present 
outcome, so sadly different from his eaiuet confident hopes 
and expectations, groping for an explanation of this debacle, 
and GiuUy finding it, not in the defects inherent in liberalism, 
as some other present-day idealist reformers have, but in the 
perturbations which have thrown liberalism out of its only 
true orbit, ibe fulfilment of the “good hfe” for all. 

The brief summary which I have given above does not 
follow Mr Lippmann s discussions very closely, but I hope it 
contains the gist of his pohdeal arguments and conclusions. 
On the other hand, it conveys no idea whatever of his treat- 
ment of the economic aspects ofhis subject. Much of his book 
deals vnth the economic side of the degradation of hberalism 
and the economic aspect of die changes necessary to restore 
Its integnty. To assess the value of this important part of 
Mr Lippmann’s work would require the Imowledgc of a 
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trained economist, to the possession of which I lay no claim. 
The general inference seems to be that tlie recrudescence of 
authoritarianism m our time comes in large part from the 
belief “that the new machine technology requires the control 
ofan omnipotent state”, abebefbased on the prior assumption 
that the concentration of control in modem mdustry is the 
result of technical change. The history of mdustry, however, 
completely disproves this assumption. “ Concentration has 
its origin in privilege and not m technology.” It is “ a creation 
of the state through its laws”. As for the rights with which 
legislatures and courts have gradually invested the modern 
business corporation, they are conditional only and are subject 
to alteration by the state. “There is no reason whatever for 
the assumption, made both by mdividuahsts and by collec- 
tivists, that corporations must cither be allowed to enjoy all 
their present rights or be taken over and administered by the 
state." “ There is only one purpose to which a whole society 
can be directed by a dehberate plan. That purpose is war, and 
there is no other.” Hence, “a directed society must be belli- 
cose and poor. If it is not both belhcosc and poor, it cannot 
be directed. ... A prosperous and peaceable society must be 
free. If it is not free, it cannot be prosperous and peaceable.” 

For reactionaries whose hberalism is only protective 
colouring, there will be scant comfort in this book. It is 
addressed to sincerely forward-looking men. If these remain 
deaf to the appeal presented here with such telling force, then 
the victory of autocracy seems assured. And let the reformer 
bear in mind that a victory for autocracy, if not coupled 
with complete responsibility, is in our day a victory for 
reaction in the end. " 



THE TENURE OF ENGLISH JUDGES* 

At the meeting of the PoLocal Science Association last year, 
m the general discussion, on the subject of the recall. I was 
surprised and, I must admit, a htUe shocked to hear our recall 
of judges compared to the Enghsh removal of judges on 
adi-ess of the houses of parliament. 

If s\c tnusf compare unlike things, rather than place the 
recall beside the theory or the practice of the joint address, I 
should even prefer to compare it to a bill of attainder. 

In history, theor)' and pracace the recall as we have it and 
the Enghsh removal by joint address have hardly anyihmg in 
common, save the same general object. 

Though I may not (as I do not) believe m the recall of 
judges, this paper concerns itself not at all tsndi that opinion, 
out only wth the history and nature of the tenure of English 
judges, particulatly as affcctedbythepossibilicy of removal on 
ad£ess. I beheve a study of that history ssnll show that any 
attempt to force the address into a dost resemblance to the 
recall, whether for the purpose of furthering or of discredit- 
ing the latter, is utterly misleading. 

In the history of the tenure of foghsh judges the act of 12 
and 13 "Wilham HI, subsequently known as the Act of 
Settlement, is the greatest landmark. The history of the 
tenure naturally disndes mto wo parts at the year 1701. In 
dealing with both parts, for the sake of bresnty, I shall 
confine m)^clf stnctly to the judges who compose what 
since 1873 has been Imown as the Supreme Court of Judi- 
cature. 

Few subjects so important in English legal or constitu- 
oonal history have been treated more vagudy than this. In 

’ A paper read in 1912 it the nindi anmul meeting of the American 
PolmcaJ Saence Assoeinon, and reprinted from The American Political 
Sacnce Review, voL vn. No. a. May, 1913, 
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one well-kno^NTi constitutional history' it is said that “until 
1701 the judges held office at die ro^ ^tU”, and even Mait- 
land sap that judges of the Stuart period “all along . .held 
their offices durante benepladto*’. Both these statements are 
very v-nde of the mark. 

Judicial office in England before the Norman Conquest 
was communal in general character. The courts were not 
yet the king’s courts and it could not be said the judges were 
his : in fact there were no judges m the modem sense. In the 
Norman and earhest Angetnn period all this was changed. 
Separate manorial jurisdictions, franchises, hberoes, of 
counc, continued to mast; and the old commimal courts of 
the hundred and shire were retamed ; but the latter were now 
linked t\nth the central airia, which in all its vancd funcuons 
was in a real sense the king’s court. The king’s judges who 
replaced the old suitors were now his deputies acting by 
virtue of his commission, and causes were determmed 
under his writ. The kmg had become the fountain of 
justice. 

These are ro^'alist and anti-feudal tendenaes, and may even 
be called national, for they shaped the common law. 

But in addition there is a feudal element of the tenure, 
which enten into and affects judicial tenure m all its history. 
This is the feudal conception of an office. The grant of an 
office, in mediaeval England, was, in effect, the same as a 
grant of land: it conferred on the grantee an estate in the 
office, and (usually more important) in its emoluments. In 
both lands and office the rights vestmg in tiie grantee were, of 
course, strictly determined by the terms of the grant, unless 
some rule of law supers'cned- A freehold of office, for ex- 
ample, v.*as not essentially difierenc from any other freehold. 
The balancing of these two elements, of ro)Ml control and 
feudal tenure, and the addition later of a popular element 
exercised through parliament, really make up the history’ of 
judici a l tenure in from its begjnssssig to the present 

time. 
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The great offices of the Idng’s household, such as that of 
seneschal or constable, early became hereditary in this way 
and thus less useful. Their place was taken by newer offices, 
such as that of justiciar and of chancellor, held by novi 
homines of lower birth but greater power than the older 
nobihty. These new officials furnished the cote of the king’s 
curia which performed all the functions of the central 
government of whatever kind, including of course much 
judicial business. Their tenure was naturally at the king’s 
pleasure. 

As the business and problems of government became more 
compheated, a division of labour and a specialization of 
funcuon became incviublc. By die thirteenth century the 
separate judicial machinery bad become fixed, the courts of 
king’s bench and common pleas had acquired a definite 
organization, and we may sp^ more demutely of judicial 
tenure in its strict sense. Fortunately, from about that time 
also, the rolls of the king’s letters patent by which the grants 
to judicial office were made, become available, and I shall 
summarize briedy the material in them aSecting the tenure 
of the judges.’ 

It w^ not take long to dispose of the early history of the 
judges of the king’s bench and common pleas. From the 
earhest patents down to the Long Parhament, their tenure 
was practically mvariable — during the pleasure of the king. 
Though grants for life, even without a hmitation as to good 
behaviour, are sometimes found in the patents of the Welsh 
and Irish judges, the grant to the English judges is in this 
period always a grant by the kii^ to hold and occupy the 
office with its proper fees and emoluments "quamdiu noUs 

’ Though u « impossible to make pamcuUr reference to these un- 
prmted rolls m this brief paper, all the spccihc statements included here 
eoncemmg the tenure of the judges, cspeaally before the sevenceeni 
century, Iwve been uken from dim; and all ine more general ones are 
based on an examination of praetkaBy all the surviving patents for high 
judicial o£cc between the dwcoidi century and the seventeendi. 
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placuerit ” — it is, in fact, an estate in the office terminable at the 
will of the king. This continues until 1641. 

The tenure of the barons of the exchequer is a more 
difficult matter, and it is concerning it that most of the 
mistakes have been made. 

It is probable that in the earlier time, in the exchequer (as 
elsewhere) no clear distinction was made between ministerial 
and judicial offices, and in fact no real distmction even between 
the various barons of the realm who were summoned by the 
king to assist him, now in the exchequer, now elsewhere, as 
his curia. But in time both distinctions arose. It becomes 
possible after a while to sec a difference between ministerial 
exchequer officials, such as the treasurer, and the chancellor 
of the exchequer, who often have a freehold in their offices : 
sometimes an estate for hfc, sometimes one m fee simple, in 
tail male, etc. ; and what may be called the judicial exchequer 
officials — the barones scaccarii. The very use of the word 
barones in this narrower connection shows that they had also 
become a wholly different order of beings and a far lower 
one than the barons of the realm. 

The nunistcrial exchequer offices, from the nature of their 
tenure, being often in incapable hands, were frequently filled 
by deputies. It is probably in diis way that such offices as 
vice>cnancclIorships, etc., first arose. There arc many com- 
plaints in the rolls of parliament of the incompetence of these 
deputies. The barons of the exchequer were on a very differ- 
ent footing. In the earliest patents their grants are always 
during pleasure. An early example is found in 4 Edward I, 
where die king makes the grant "quamdiu sibi placuerit". 

The statement is sometimes made in modem histories that 
the barons of the exchequer held during good behaviour till 
the time of the Stuarts. This is unfounded. Until the middle 
of the fifteenth century they seem invariably to have been 
appointed during pleasure — nobis placuerit, quamdiu 
Regi plaaierity quamdiu nostrae placuerit voluntati-, exacendum 
ad voluntatem Regis, or the like. Not until the reign of Henry 
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VI are any barons of the exchequer appointed during good 
behaviour. Those appointed at the accession of Edward IV 
had this tenure. In mat year, however, the commons pray 
that the various commissions made by the Lancastrians and 
afterward may continue m (brcc. The answer is: “It is 
agreed, so that the Barons of the Exchequer exercise their 
Offices at the Kynges pleasure, as the Tucigcs doon.” Not- 
wiihstandmg this, Edward IV did afterward make grants 
during good behaviour. There is one interesting one in 
reversion during good behaviour in 1467. When Henry VI 
returned to the throne in 1470 all grants to the barons of the 
exchequer were during pleasure. 

This was soon changed once more, and it seems probable 
that practically throughout the Tudor period these grants 
were uniformly made during good behaviour — habendum 
tenendum et occupandum. . .tjuamdtu se ben^esserit. 

So It continued until the year id28. Then an interesting 
thing happened. Sir John Walter had received his patent as 
chief baron of the exchequer quamdiu se bene gesserit, but 
Charles was ^satisfied with his opinion in the case of 
patliamcnt-mcn imprisoned for alleged seditious speeches in 
parliament, and ordered him to surrender his patent. He 
refused to do so, on the ground that his grant was for good 
behaviour, and that he ought not to be removed without a 
proceeding on a scire facias to determine “whether he did 
bene se gerere or not”, as Whitelocke puts it. 

This was embarrassing. Charles could not risk another 
unpopular trial. He, therefore, had to allow the Chief 
Baron to retain his office and his revenues, and Walter 
retained them until his death about a year later; but the king 
did command him to stay away from the courts and not to 
perform his functions as jud^ and he never appeared again 
in the court of exchequer to the day of his deadi. 

Something somewhat like this had occurred when Eliza- 
beth sequestered Archbishop Grindal in I577 at a thne when 
it would have been inconvcnfcnt to deprive him; and the 
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precedent became useful later to Charles II. The same pre- 
cedent may also, possibly, have influenced Lord Hole in 
1690, when he advised the Council that the King might 
appomt a governor of Maryland m violation of Lord 
Bdtimore’s charter ^vithout first vacatmg it, provided the 
grantee’s profits were secured to him. 

The view that a great judicial o6^c u just the same as its 
emoluments, is an interesting survival of feudalism the 
effects of which can be seen m several ways m the law reports. 
An interesting parallel to it is found m the opimon of the 
author of the Mirror of Justices that a freeman of the realm 
denied the rights promised in Magna Carta ought to recover 
damages by an assize of novel disseism. But the idea was 
extremely dangerous to hberty in the seventeenth century. 
The next patent to a baron of the exchequer, granted after 
1628 , 1 need hardly say, read "duraule bene placito". And so 
they all remained till the Long Parhament. 

In the meantime there were troubles m the king’s bench 
and common pleas also. Ridiard II had struck one of his 
judges for refusing to comply immediately wth his de- 
mand: and had even “trampled him under his feet”. But it is 
James I who must bear most of the blame of beginning the 
interference with judicial tenure and functions which were so 
prominent in the civil troubles of the years foUowmg. His 
interference to procure the shameful divorce of the Countess 
of Essex, his part in the trials resultmg from the murder of 
Sir Thomas Overhury, his pretensions of omniscience and 
claims to exercise judicial office in person, but above all his 
transfer and final removal of Sir Edward Coke, the most 
learned lawyer of his time, make some pretty black pages of 
history. I feel at times almost like agreeing with the rather 
wgorous language of Mr Horace Round who calls James 
perhaps the most unseemly monswr that has ever sat on the 
English throne”. 

Charles I unfortunately saw fit to follow thk policy of 
interference with his judges. Even before he removed Baron 
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Walter from the court of cxchcgucr, he had put out the 
chief justice of the king’s batch. Sir Randolph Crew, in 
1626, because he refused to sanction the king’s forced loans. 
This was easier to do than in Walter’s case, for the tenure 
was during pleasure. In 1634, thcchicfjusticc of the common 
pleas, Sir Robert Heath, followed. Sir John Finch being 
appointed to fill his place. And four days after the appoint- 
ment, the wnt for ship-money was issued. 

To make possible such things as arbitrary imprisonment, 
forced loans, and ship-raoney, Charles within ten years had 
removed the heads of three great courts. It is httle wonder 
that parhament took action. 

In the Long Parliament, on January 11, 1640-1, the lords 
appointed a committee to consider the tenure of the judges. 
This resulted m the drawmg up of a petition to the king 
praying that tenure during goiad behaviour be substituted for 
that during pleasure. On January 15 the king’s reply was 
repotted to the house — mat “his Majesty B graaously 
pleased to condescend’’, and on June 5, Charles begged 

f iarhamcnt to remember, among the concessions he had 
ately made, “that the judges, hereafter, shall hold their 
places, quamdiu se bene gesserint’\ 

Apparently Charles kept his promise faithfully, and all his 
appointments after this, of wmeh there were several, were 
made durmg good behaviour. 

During the Interregnum the judicial office was not a bed of 
roses. The judges had to uphold by precedent a government 
based solely on force. Though apparently their tenures were 
all during good behaviour, Whiielocke records in 1655 that 
“Baron Thorpe and Judge Newdigatc were put out of their 
places, for not observing the Protector’s pleasure in all his 
Commands”, and in the same year Chief Justice Rolle re- 
signed because of friction between Cromwell and himself. 

For a few years after the Restoration, possibly owing to 
Clarendon’s influence, the tenure remained during good 
heluviour and a number of judges were so appointed. The 
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pressure on the king, however, eventually became too great. 
In 1672 he tried to remove Sir John Archer from the com- 
mon pleas, but Archer held durmg good behaviour and 
refused to surrender his patent without a scire facias. Charles 
then followed his father’s example and ordered him to 
forbear to exercise the o 65 ce of a judge either m court or 
elsewhere, appomtmg another judge to fill his place, though, 
as Rushworth wrote, Archer “still enjoys his Patent. . .and 
received a share m the Profits of that Court, as to Fmes and 
other Proceedmgs by virtue of his said Patent, and his name 
IS used in those Fmes, &c. as a judge of that Court”. It is 
probable that only his fees, not his salary remamed to him. 

Succeedingjudges appomted to all the central courts held 
during pleasure for the rest of Charles’s reign and through 
that of James 11 , and the transfers and removals were many. 
In the four years of James’ reicn alone some thirteen were 
removed; the law reports usually noting m a matter of fact 
way that on a certam day justice $0 and so “received his 
quietus". In t68o the commons resolved to draw a bill 
providing that thereafter judges should hold their places and 
salaries quamiiu se bene gessenni, and also to prevent the 
arbitrary proceedmgs of uie judges; but nothing came of it. 

The removals of James’s reign passed all precedent and all 
decency, and the number necessary proves that the judges 
were not all as bad as has sometimes been said. Four were 
removed in one day in 1686 for refusing to decide for the 
dispensing power, and tsvo in the next year for dcclimng to 
transfer the execution of a convicted deserter from the county 
where he had been tned to Portsmouth where his execution 
would have a greater effect on the troops. 

In the debates in the Convention Parliament judicial tenure 
was discussed, and the evicted judges were examined at 
length as to the cause of their removal; but in the Bill of 
Rights no mention of the subject is made. Nevertheless all 
the patents imder William and Mary and Wilham III ran 
during good behaviour and there were no removals. 
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In 1 691-2 a bill passe<i botlihouses for ascertaining tbe com- 
missions and salaries of the judges, but it failed of the royal 
assent, and Burnet says this was due to the advice of some of 
the judges themselves that “it was not fit they should be out 
of all dependence on the court”. In 1696, however, a statute 
was passed to extend the judges* commissions for six months 
after the death of a king. 

But the principal statute on this subject in modem times, 
and the one substantially followed ever since, is the Act of 
Settlement of 1701. It was limited to take effect after the 
death of the kmg and the Pnncess Anne and in default of 
issue of either. The important provision was that “Judges 
Commissions be made quamdiu se hene gesserint and their 
salaries asceitamed and established but upon the Address of 
both Houses of Parhament it may be lawful to remove 
them”. 

The ongmal draft of the bill in the commons provided for 
removal on address of either house, but on motion it was 
amended to read, “both houses”. Motions were also twice 
made and lost to omit the whole provision for removal 
altogether. 

Subsequent acts were passed in 1760, 1873, 1875 and 1876 
on this subject, but they merely re-enact or supplement that 
of 1701, and I shall not retail them. After 1760 the death or 
the reigning king no longer put an end to all judicial patents. 
Before that, even after the Act of Settlement became effective, 
m 1714 and 1727, a number of judges failed of reappoint- 
ment on the accession of the new kmg. 

The net result of it all is that to-day an English judge 
holding by patent quamdiu se bene gtsserit, like any other 
offiaal so holdmg, may lose his office by judicial process 
under a writ o£ scire facias, if it appear that the conditions of 
the patent have not been fulfill^. Second, he may be im- 
peached and removed from office by sentence of the house of 
lords, though this has not occurred for over a century. Third, 
the Crown may remove him without any cause shown, after 
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a joint addrcjs of the houses of parliament requesting it, but 
not otlicnvise. 

The address provided in all the acts from 1701 on is a most 
interesting tiling. Its history is inseparably bound up with the 
whole great question of parhamentary and popular control of 
judicial tenure, wliich I dare not enter upon. Enough to say 
tliat as early as 1244 parliament demanded a control over 
both removal and appointment ofjudgcs greater than eitlicr 
the laws or tlie conventions of die constitution allow even 
to-day, and soractliing very like the address is described 
by Matthew Pans for that year. An almost perfect example 
of a joint address for the removal of the Chancellor is 
narrated at Icngtli in Knighton’s Chronicle for 1386. 

All I shall say is that m 1701 die address was a perfectly 
well known form of procedure. The name “address” had 
gradually superseded the name “petition” for a communica- 
tion from one or both houses to die Crown, while “ petition ”, 
since the Restoration, had come to be applied almost 
exclusively to requests coming from individuals or bodies 
outside parliament. Such addresses had been frequently 
employed in the years just preceding 1701, and they had 
even been used to request the removal of a great officer of the 
Crown. There was absolutely nodimg new or strange in diis 
use of them in 1701. It was the ordinary method. But it 
is well to remember also that this parliamentary joint 
address was and is a procedure of extreme formality and 
great solemnity, never resorted to except in matters of 
national concern. It is the method of communication 
adopted by parliament, for example, in ease of a death in the 
royal family. This is no mere resolution of botli houses. 

No ease of any importance requiring tlic interpretation of 
the act of 1701 arose for over one hundred years. The first 
was the ease of Luke Fox, an Irishjudgc, in 1804. Only once 
has a joint address for removal actually occurred, and that 
was in the ease of Sir Jonali Bamngton, a judge of the court 
of admiralty in Ireland, in 1830. Another great ease was that 
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of Baron Smith, another Irish judge, in 1834, diough it 
stopped short of an address. 

In these and other cases where the condua of judges 
became the subject of parliamentary discussion, a number of 
interesting questions have arisen as to the proper interpreta- 
tion of the words of the actof 1701: “butupon the address of 
bothhouses of parUamcntit may belawful to remove them”. 

In this long history Aat K have tried to summarize, you 
will notice that there is no statutory action in modem times 
until 1696. Even in 1641 the lords only petitioned the king 
for an act of the prerogative. And it is my belief also that 
these words of the Act of Settlement, and even the act of 
187s, confer no power upon the houses of parhament which 
they did not have before, of interfering withjudicial tenure. 
All any of them docs is to limit the royal prerogative, and 
that in a purely negative way, by permitting removals by the 
Crown only aher an address. Not one of these statutes gives 
the houses power of removaL Not one forces the king to 
remove or even gives the houses authority to force him to 
conmly with their request for removal. 

The houses may address the king, and » they have been 
doing for some hundreds of years. But he is no more under 
the legal necessity of complying now than Charles I was in 
1641. So far as parliament’s power goes, the words of 1701 
seem merely declaratory of existing law. 

Were they, then, put there merely as a mitigation or 
exception to the general command to the Crown to grant all 
judicial patents durmg good behaviour? Or were they really 
intended also to give an additional power of interference to 
parhament? The late Professor Hearn held the latter view, 
and beheved that parliamentary control of judges as well as 
Judicial independence of the Crown was aimed at— on the 
ground that if independence had been the sole object, the 
address would have been omitted entirely from the statute 
as It was later from the consumtion of the United States. If, 
however, parhamentary control was really mtended, the 
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words cliosen to convey it were about as ill suited for their 
purpose as possible; for they give the houses no power not 
already tlicirs and they in no way affect the power of im- 
peachment which already existed for cases of a serious 
character. 

A second question is of a more practical kind. Arc the 
preliminary investigations of the houses on motion for an 
address judicial in meir character, or not? This involves in 
many ways the most fundamental question connected with 
the English form of government. If you examine every real 
dead-lock occurring witlun the last 200 years, in most cases 
you will fmd tliat it arises from tlic imdcfincd and possibly 
indefinable boundary between tlic lex terrae and tlic lex 
parliamentL Lord Auckland m Judge Fox’s case, for example, 
denied that the clause m the act of 1701 could be construed 
“ to take the judges from die general protection of the law 
of the land, in order to place them in a situation of dis- 
advantage and dependence, which does not affect any odier 
individual, or any otlicc class of men”. Lord Hawkesbury, 
on the other hand, pointed out that it was not a Judicial 
matter at all— the house was merely exercising “that in- 
quisitorial authority wiUi which they were vested by die 
constitution”, and urged that if it were improper in diis case 
dicn they could neither address for the removal of a secretary 
of state, a first lord of the admiralty or die governor of a 
colony. 

The difference disclosed here is fundamental. It has cropped 
up in almost every case that has come before parliament. In 
an investigation of judicial conduct, is the house merely 
ascertaining in a judicial proceeding whether a judge’s 
conduct warrants a removal under the law? If so, then the 
accused is entided to be heard, be may employ counsel, the 
laws of evidence should be striedy observed — in short, the 
procedure is governed by the lex terrae. The other view is 
that the whole procedure is purely discretionary with the 
houses. They may imdcr the act vote for an address for any 
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reason or for no reason. It is an act of power, and the pro- 
cedure IS entirely under thdr own control — a part of the lex 
parliament!. On this roefc most of the cases have split. Fox’s 
case was dropped, after two whole years of wearisome talk 
had been expended on it, because the lords’ prehminary 
discussions of It would be a prgudgment of the case if it 
came up to them later under impeachment proceedings. 
That set one precedent. Baron Smith’s case was dropped, 

in the commons, because they could not agree on the 
boundary between their powers of control and criticism and 
their judicial functions. Barrington’s case alone issued in a 
jomt address, and that only after months of discussion, in 
which the accused appeared both m person and by counsel, 
cross-examined witnesses, produced papers, made formal 
objections to evidence, and was in general given all the 
privileges of an accused person allowed under the lex terrae. 

I want to close with one or two observations with which 
you may agree or not: 

1. That, owmg to the change by which the king’s min- 
isters have passed under the control of parliament — or more 
properly the commons — and now seem to be passing under 
the more direct control of the electors themselves, the power 
of parliament to put a sharp quesaon to the government in 
regard to the conduct of a judge — a power in no way due to 
the act of 1701, and one successfully employed many times 
m the last century — b sufildent sueguard against judicial 
incompctcncy or minor lapses of conduct, to which ex- 
perience has shown the address cannot in practice be 
apphed; and that for senous offences impeachment b always 
possible. 

2. That the procedure by address has proved to be very 
unsamfaaory in operation. Actually apphed only once, and 
that as far back as 1830, fading of operation several times, 
tendered ineffectual and nncertaui because it involves the 
most unsettled point in the Englbh system — the line between 
the law of parliament and die law of the land — I think we 
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arc to be congratulated that James Wilson’s thorough 
understanding of the English constitution prevented its 
incorporation into our federal Constitution. 

3, Whether the procedure on an address, in cases serious 
enough to warrant it, be in strict contemplation of law a 
judicial procedure under the lex terrae; or an arbitrary one 
under the lex parhmenti; m every case in practice the legal 
guarantees and immunities of accused persons have been 
observed. And therefore to compare our political removal on 
a recall, by a simple popular vote without hearing or process 
of any kind, cither to the law of the Act of Settlement, or to 
this slow, elaborate, painstaking, conservative practice in- 
variably employed in England under that law, is m my 
opinion misleading to the last degree. The main purpose of 
the English Act of Settlement was to make judges inde- 
pendent of what in the seventeenth century had claimed to 
be the sovereign power in the state — the Crown; the 
avowed purpose of our recall is to make them dependent 
on a popular majority, the power to which the “sovereign” 
is politically answerable to-day. The two aims have very 
little in common. They seem to be almost as far apart as 
the poles. 
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